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ENFORCEMENT OF A RIGHT OF ACTION 
ACQUIRED UNDER FOREIGN LAW FOR 
DEATH UPON THE HIGH SEAS! 


II. 


O give a right of action for death upon the high seas is certainly 
not to make that maritime which was not maritime before. 
In Hughes on Admiralty the learned author, after showing that 
there was an action for death under the law of France, Holland, 
Germany, and Scotland, says: ? 


“ As these countries administer the law substantially the same in all their 
courts and do not have common law courts with one system and other courts 
with another system, the doctrine with them applies on land and sea alike. 
This prevalence of the doctrine among the leading Continental nations would 
seem to settle that it is at least sufficiently recognized to entitle it, in so far 
as it may be maritime in nature, to be considered a part of the general body 
of maritime law as administered by maritime nations. In other words, any 
other nation that may choose to adopt it into its jurisprudence is not mak- 
ing something maritime that was not maritime before, is not extending the 
limits of the general maritime law, but is merely drawing from that fountain 
something that was there already.” ‘ 


It should be further noted that as regards the question 
whether there is any right of action for death, there is no rule be- 
longing specially to the maritime law as such. The question 
belongs to the general body of the municipal law which regulates 
the ordinary fundamental rights of person and property on land and 
sea, and which underlies the maritime law as the basis of its admin- 


1 Continued from 21 Harv. L. REV. 22. 2 Hughes, Adm., 198. 
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istration. Ina given country there will or will not be a right of 
action for death in the admiralty according as the municipal law 
does or does not give the right. 

Chief Justice Waite, delivering the opinion of the court in The 
Harrisburg,! said : 


“We know of no country that has adopted a different rule on this subject 
for the sea from that which it maintains on the land, and the maritime law, 
as accepted and received by maritime nations generally, leaves the matter 
untouched. . . . The argument everywhere in support of such suits in admi- 
ralty has been, not that the maritime law, as actually administered in common 
law countries, is different from the common law in this particular, but that 
the common law is not founded on good reason, and is contrary to ‘ natural 
equity and the general principles of law.’ Since, however, it is now estab- 
lished that in the courts of the United States no action at law can be main- 
tained for such a wrong in the absence of a statute giving the right, and it 
has not been shown that the maritime law, as accepted and received by 
maritime nations generally, has established a different rule for the govern- 
ment of courts of admiralty from those which govern courts of law in matters 
of this kind, we are forced to the conclusion that no such action will lie in 
the courts of the United States under the general maritime law. The rights 
of persons in this particular under the maritime law of this country are not 
different from those under the common law.” ? 


In The City of Norwalk * Judge Brown, delivering the opinion of 
the District Court for the Southern District of New York, said: ¢ 


“Tt was upon the recognition of this principle alone, as I understand, that 
in the case of The Harrisburg, 119 U. S. 199, 213, 7 Sup. Ct. Rep. 140, it 
was decided that no action could be maintained in a court of admiralty of 
this country for loss of life, aside from statutory authority ; namely, because 
there is norule on this subject belonging specially to the maritime law as 
such. ‘It [the maritime law] leaves the matter untouched.’ . . . And since 
the maritime courts in each country follow their own municipal law as re- 
gards giving damages for death, and inasmuch as by the common law of this 
country such a cause of action does not survive, the latter rule must, 
therefore, obtain in our courts of admiralty. In other words, it is the 
municipal law that on such a point determines the law applicable in a court 
of admiralty.” 


It is clear that there is a large class of questions, including the 
question as to whether there is a right of action for death, which, 


1 119 U. S. 199, 213. 2 See The Max Morris, 28 Fed. 881, 884. 
8 55 Fed. 98. # P. 107. 
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while they form a part of the general maritime law of a nation and 
frequently are to be decided by its courts of admiralty, neverthe- 
less are solved by reference to the municipal law thereof. In other 
words, a large part of that law is necessarily a part of the maritime 
law. In the field of rights that is common to both the municipal 
and maritime law there can be no modification or amendment, un- 
less expressly confined to one, that does not affect both systems. 
All civilized maritime states must and do recognize that, in matters 
where there is no peculiar or special rule of the maritime law, the 
maritime law of a nation cannot be expected to adopt, in respect 
of the ordinary fundamental rights of person and property, any 
different rules than are prescribed by its municipal law. The con- 
cession that any portion of the admiralty law is identical with the 
municipal law involves the admission of the fullest right of change 
and modification, at least within the common ground. The muni- 
cipal law, of course, may be altered at the will of the nation. To 
hold that the maritime law cannot, would be to create, at the first 
change in the municipal law within the common ground, a difference 
between the two systems. The truth is that within this field it is 
expected, and generally conceded, as observed by Judge Brown,} 
that “the administration of the law in the maritime courts of differ- 
ent countries, therefore, though it might be the same in all that is 
peculiar to the maritime law, might in other respects differ widely, 
through the differences in the municipal Jaw which in part enters 
into the adjudication of maritime causes.” 

As the question as to the right of action for death in the ad- 
miralty courts must be determined by reference to the municipal 
law, it follows that all the maritime states must recognize the right 
of each to give or withhold a remedy, according to the dictates 
of its municipal law, in respect of deaths occurring on the high 
seas, when its jurisdiction is invoked, whatever may be the nation- 
ality of the parties litigant. ‘ 

If, therefore, there is any merit in the argument that as the ad- 
miralty jurisdiction rests on consent there is a limit to the changes 
which any one nation may make in its maritime law, at any rate, 
as far as foreigners are concerned, it has no applicability to the 
question under discussion. 

It follows that according to the fundamental principles of the 
admiralty jurisdiction it is competent for France, by statutes and 


1 The City of Norwalk, sugra. 
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decisions, not only to confer a right of action for death on the 
high seas upon a foreigner against a French citizen, but also on a 
French citizen against a foreigner, and it is the duty of the admi- 
ralty courts of all countries, the United States included, to recognize 
the competency of the French courts so to do. 

The enforcement of the libellant’s right under French law would 
not be contrary to the policy of the laws of the United States. 
The mere fact that the general maritime law, as understood and 
practiced in the United States, affords no remedy for death does 
not warrant the inference that such an action is contrary to the 
policy of the laws of the United States If it did, a right ac- 
cruing under foreign law could never be enforced if the law of the 
forum did not give a similar right, whereas in fact, as has been 
seen, the law is clear, at least in the federal courts, that it is imma- 
terial whether the law of the forum gives a similar right or not. 

If the enforcement of the right acquired by the libellant under 
the French law conflicted with any right conferred on the defendant 
by the law of the United States, an American admiralty court, it 
is conceded, ought not to enforce the libellant’s right and thereby 
abrogate or nullify the rights acquired by the defendant, though a 
foreigner, under the law of the United States. 

Thus, navigation regulations were long ago enacted by Congress 
the effect of which was to give immunity from liability in case of 
collision to all United States citizens who conformed to those 
rules, and a right of action against those who violated the rules. 

As said by Mr. Justice Strong in The Scotia: 2 


“ Tf it were that the rules of the two nations conflicted, which would the 
British vessel, and which would the American, be bound to obey? Un- 
doubtedly, the rule prescribed by the government to which it belonged. 
And if, in consequence, collisions should ensue between an American and a 
British vessel, shall the latter be condemned in an American court of admi- 
ralty? Ifso, then our law is given an extra-territorial effect, and is held 
obligatory on British ships not within our jurisdiction. Or might an Amer- 
ican vessel be faulted in a British court of admiralty for having done what 
our statute required? Then Britain is truly not only mistress of the seas, 
but of all who traverse the great waters.” 


So, where a suit was brought in an American admiralty court for 


damage received during the voyage by cargo shipped by an Amer- 


1 Evey v. Mexican Cent. Ry. Co., 81 Fed. 294, 304. 
2 14 Wall. (U.S.) 170. See also The Belgenland, 114 U. S. 355, 3705 The State “ 
Alabama, 17 Fed. 847, 855. 
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ican citizen on a British ship for transportation from a port of 


the United States to a British port under a British bill of lading — 


signed by a British master, it was held that the provision in the 
bill of lading exempting the carrier in case of negligence of his 
servants would be no defense, irrespective of the question of pub- 
lic policy. The court held that although there was a good defense 
under the general maritime law of Great Britain, there was none 
under the general maritime law of the United States, and that the 
latter, viewing the transaction in its character of a tort upon the 
high seas, must prevail.} 

Obviously there the court could not extend to the defendant the 
immunity granted him by the British maritime law, because the 
American law had given the plaintiff a right of action of at least an 
equally high nature. Therefore, if the fact that the maritime law 
of the United States gave no right of action for death on the high 
seas was equivalent to an express right of immunity from liability 
to suit, there is no reason to doubt that it gave such right to every 
one, citizen or foreigner alike, and admiralty courts of the United 
States should not, by enforcing a right of action for death on the 
high seas given by the law of France, violate the right conferred 
by the law of the United States on the defendant. But it would be 
monstrous to hold that because no law binding on the admiralty 
courts of the United States has provided a civil remedy for death, 
therefore a right was conferred wrongfully or negligently to cause 
death, especially when the very acts which caused the death would, 
if followed by injuries merely, give rise to a right to recover 
damages.” 

Because the law in providing a remedy for injuries caused by the 
negligence of another has failed to provide a remedy for the great- 
est of all injuries, death, it can hardly be contended that a general 
right is conferred on every one to be as negligent as he pleases, 
providing his victim is killed and not merely injured. 

The result must be the same whether the statutory action for 
death proceeds upon the theory of a right accruing at the moment 
of death and passing by succession to the personal representative, 
or upon the theory of a new and independent right of action created 
for the benefit of those who suffer pecuniary loss by reason of the 
death. As against the deceased, it is clear that no one has any 
right to do what is liable to cause injury, whether attended with 


1 The Brantford City, 29 Fed. 373, 382. 
2 Stewart v. B. & O. R. R. Co., 168 U.S. 445. 
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death or not. It would seem preposterous to hold that as against 
those suffering pecuniary loss from the death there is a right to do 
such an act because the law does not give them a remedy for 
their loss. What the law denounces as wrongful because of its 
effect on A to the extent of clothing A with a right of action can- 
not be considered rightful as to B who has no right of action, so 
that the person committing the act wrongful as to A must be 
regarded as possessing an absolute and positive right to do the act 
as against B. It cannot upon any sound principle of public policy 
be held that the law gives any one the right under any circum- 
stances wrongfully to cause death. The discussion, of course, 
assumes that the right sought to be enforced is not in the nature 
of a penalty, such a right on familiar principles not being enforce- 
able in a foreign jurisdiction. 

That the mere absence of remedy is by no means equivalent to 
clothing the offender with positive immunity is aptly illustrated by 
the well-considered case of The Avon.! A ship belonging in the 
Province of Ontario and owned there, having collided with an 
American ship in the Welland Canal, was, on subsequently 
coming into an American port, libelled by the owners of the 
American ship in a court of admiralty of the United States. It 
was objected by the claimants that as the canal was exclusively in 
British territory and was exclusively British property, and as there 
were no admiralty courts in the Province of Ontario where the 
canal was located, and no admiralty jurisdiction in force there, the 
ship was not liable to seizure, at least as against a citizen of Ontario 
who had bought her after the collision and before the libel was 
filed. The court, however, sustained the libel, holding that 
although the /ex locus delicti was exclusively within British terri- 
tory, it was nevertheless within the jurisdiction of an American 
admiralty court, and that had the “collision occurred between 
two American ships, and no transfer had been made within the 
Dominion of Canada,” there would have been no question of the 
right of the libellant to hold the vessel. The court conceded that 
if from the absence of the admiralty jurisdiction in Ontario it was 
to be inferred “that the principle of maritime law now sought to 
be enforced, is excluded by that of Canada, the remedy in rem 
should be denied.” But it was held to be “ not enough fer se that 
a collision happens where there is municipal power to exclude the 


1 Brown Adm. (U. S.) 170. 
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maritime rule. It must further appear that it has actually done 
so.” -The court thought that “where both litigants are subjects 
of the country where the transaction occurs, and where no such 
remedy exists,” our courts should refuse it between them, but 
repeated its conviction that “ where the maritime law is clear, the 
mere absence of a local court to enforce its liens will not prevent 
an American court of admiralty from so doing.” ! The court accord- 
ingly enforced the familiar doctrine of the admiralty that a collision 
lien prevails even over a subsequent dona fide purchaser for value. 
It is certainly as competent for France by her general maritime 
law to confer a right of action on an American citizen in respect 
of a transaction occurring on the high seas as it was for the United 
States by its general maritime law to vest in one of its own citizens 
a right of property, good against all the world, in a vessel belong- 
ing to a British subject in respect of a transaction occurring exclu- 
sively within the British territory. The principle is the same in 
both cases. Wherever a court has jurisdiction of the subject 
matter and the parties, it may enforce any right, whether arising 
under the law of the forum or under foreign law, provided it does 
not conflict with a right acquired under some other law having 
concurrent jurisdiction in the premises. 

It results that in the case under consideration, where the court 
obtained personal jurisdiction over the defendant, the libellant 
set out in his libel a right of action, transitory in its nature, duly 
acquired under the general maritime law of France. The Dis- 
trict Court had jurisdiction of the cause of action in consequence 
of its maritime nature as a tort upon the high seas. The French 
maritime law was competent to give the right of action, so that a 
judgment in a French admiralty court would be recognized as 
valid in foreign jurisdictions. The enforcement of the right would 
not have been in conflict with the policy of, nor inconsistent with 
any right given by, the laws of the United States. Yet the court 
refused to enforce the right. The court might have at least gone 
to the extent of giving effect to the right in favor of a citizen of 
the United States. 

In Mulhall v. Fallon? Chief Justice Holmes, delivering the unani- 
mous opinion of the Supreme Judicial Court of Massachusetts, 
said: 8 


1 Cf The Eagle, 8 Wall. (U.S.) 15; Panama Railroad v. Napier Shipping Co., 166 
U. S. 280. 
2 176 Mass. 266. ‘ 8 P. 268. 
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“Tt is true that legislative power is territorial, and that no duties can be 
imposed by statute upon persons who are within the limits of another state. 
But rights can be offered to such persons, and if, as is usually the case, the 
power that governs them makes no objection, there is nothing to hinder 
their accepting what is offered.” * 


However, if the admiralty courts of the United States are to re- 
fuse to enforce such a right in favor of a foreigner against a citizen 
of the United States, it would not much shock our sense of justice, 
however it might appear to our common sense, if they were to 
refuse to treat a citizen of the United States any better when he 
appeared as plaintiff. If the foregoing considerations are sound, 
the right should be enforced in either case. 

It might be suggested that the result of this doctrine would be 
to enable the plaintiff in any kind of a controversy to pick out an 
admiralty jurisdiction favorable to his claim and demand to have 
the right conferred on him by the law of that jurisdiction enforced 
by the court in which he sued. If that were the inevitable result of 
the doctrine, it would, of course, be intolerable. Such, however, is 
not the inevitable result. There was a time when the courts of a 
nation might have established as a rule of law that they would 
enforce no such right, and the legislature may today by duly 
enacted laws deal with the subject as it sees fit. Beyond a doubt 
the courts, in a proper case, have still the authority where a rigid 
adherence to the principle laid down in Dennick v. The Central 
R. R. of N. J.2 would lead to confusion or otherwise undesirable 
results, to pare down or revise the doctrine so as to make it adapt- 
able to the needs of the community. So in the case supposed the 
admiralty courts of the United States, for instance, might say that 
while it was a rule of law in the United States that its courts should 
enforce rights duly acquired under foreign law, no consideration 
could or would be served by enforcing in a controversy between 
French and American parties litigant in relation to a transaction 
on the high seas a right of action arising under the maritime law 
of any other nation than France or the United States. 

Of the authorities relied on by the District Court and the Court 
of Appeals in support of their conclusions that a right of action 
acquired under the maritime law of a foreign country for death on 
the high seas cannot be enforced in an American admiralty court 


1 See also The E. J. Ward, Jr., 17 Fed. 456. 
2 103 U.S. 11. 
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where one of the parties is an American,! none requires any 
particular comment so far as this article is concerned, except the 
dicta in The Scotland. Both courts in the Rundell case seemed 
to think that the language there, repeated as it was in The Bel- 
genland? and The Brantford City,? completely covered the case 
before them, and was adverse to the libellant. It is important, 
therefore, to consider the exact point involved in these cases and 
the context out of which the language grew. 

In The Scotland the suit was 7” personam against the owner, a 
British corporation, of the Scotland, a British steamship, for dam- 
age to property caused by collision on the high seas between it 
and the American ship Kate Dyer. The owner of the Scotland 
claimed the benefit of the limitation of liability acts of the United 
States. The libellant contended that those acts, properly construed, 
were not intended to apply to foreigners. The court, however, 
held that the acts did apply to foreigners, and that the owner of 
the Scotland was entitled to the benefit thereof. It will be seen, 
therefore, that the decision was purely a question of construction. 

In the course of its opinion, however, the court said: 


“ If a collision occurs on the high seas, where the law of no particular 
state has exclusive force, but all are equal, any forum called upon to settle 
the rights of the parties would, prima facie, determine them by its own law 
as presumptively expressing the rules of justice ; but if the contesting ves- 
sels belonged to the same foreign nation, the court would assume that they 
were subject to the law of their nation carried under their common flag, and 
would determine the controversy accordingly. If they belonged to differ- 
ent nations, having different laws, since it would be unjust to apply the laws 
of either to the exclusion of the other, the law of the forum, that is, the 
maritime law as received and practised therein, would properly furnish the 
rule of decision. In all other cases, each nation will also administer justice 
according to its own laws... . 

“Each nation, however, may declare what it will accept and, by its 
courts, enforce as the law of the sea, when parties choose to resort to its 
forum for redress. And no persons subject to its jurisdiction, or seeking 
justice in its courts, can complain of the determination of their rights by 
that law, unless they can propound some other law by which they ought to 


1 The Harrisburg, 119 U. S. 199; The Alaska, 130 U.S. 201; The City of Norwalk, 
55 Fed. 98; Robinson v. Navigation Co., 73 Fed. 883; United States v. Rodgers, 150 
U. S. 249; The Scotland, tos U. S. 24; Insurance Co. v. Brame, 95 U. S. 754; Butler 
v. Steamship Co., 130 U. S. 527; Armstrong v. Beadle, 5 Sawy. (U. S.) 484; The 
Belgenland, 114 U. S. 355; The Brantford City, 29 Fed. 373. 

2 Supra. 
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be judged; and this they cannot do except where both parties belong to 
the same foreign nation; in which case, it is true, they may well claim 
to have their controversy settled by their own law. Perhaps a like claim 
might be made where the parties belong to different nations having the 
same system of law. But where they belong to the country in whose forum 
the litigation is instituted, or to different countries having different systems 
of law, the court will administer the maritime law as accepted and used by 
its own sovereignty.” 


The court further said: “ Of course the rule must be applied, 
if applied at all, as well when it operates against foreign ships as 
when it operates in their favor.” That is to say, if the Englishman 
sued the American in the United States the latter would be en- 
titled to limit his liability under the Acts of Congress, and the 
Englishman would not be entitled to have the English rule, which 
would be less favorable to the respondent, applied as the law 
governing the case. The law of each nation in such a case would 
create specific rights and duties, which would be more or less con- 
flicting, in respect of a transaction over which each had equal juris- 
diction. Under such circumstances the American courts could not 
be expected to enforce the English law in preference to their own. 
Some indication is here afforded of what the court had in mind; 
namely, a conflict of rights acquired under the laws of countries 
having equal jurisdiction over the subject matter of the contro- 
versy. In such a case the rule would unquestionably be accurate. 

In The Belgenland neither party claimed to have his case ad- 
judged by the law of his own country. The only issues, apart 
from the merits of the controversy, were whether the District 
Court had jurisdiction, whether the assumption of jurisdiction was 
discretionary, and if so, whether the discretion had been rightly 
exercised. As the parties propounded no other law by which 
the suit should be governed than the law of the United States, 
the court could do nothing else than apply the law of the forum. 
Here too, therefore, the above-quoted remarks were dicta. That 
the court had its attention fixed on a case of conflicting rights is 
to some extent indicated by its observation that “ neither party 
has any peculiar claim to be judged by the municipal law of his 
own country.” 

Such was unquestionably the case in The Brantford City.1 Each 
party demanded the enforcement of rights acquired under the law 


1 A well-considered decision that received the approval of the Supreme Court in 
Liverpool, etc., Steam Co. v. Phenix Ins. Co., 129 U. S. 397. 
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of his own country. Those rights conflicted. The English law 
conferred a specific immunity on the defendant. The American 
law gave a specific right of action to the libellant. Neither side 
had any peculiar claim to be judged by the law of his own 
country. It would be unjust to choose the English law because 
one of the parties was English. It would be equally unjust to 
choose the American law because one of the parties was American. 
The inevitable result was the application of the law of the forum 
as the only alternative. 

It is not improbable, therefore, that Mr. Justice Bradley in an- 
nouncing the propositions now under discussion did not have in 
mind all the possible contingencies that might be covered by his 
language if taken literally, but was framing a rule to cover cases 
where different rights are acquired under the law of the countries 
of the several parties, where those rights are conflicting, and 
where each party insists on the rights so acquired by him. 

It may be of use to indicate the different situations that may 
grow out of transactions occurring on the high seas. They may 
be classified as follows: 


1. Cases where both parties belong to the country of the forum. 
2. Cases where one of the parties belongs to the country of the forum and 
a. Each party seeks the application of the law of his own country ; 
5. Each party seeks the application of the law of his opponent’s 
country ; 
¢. Each party seeks the application of the law of the forum ; and 
ad. Each party seeks the application of the foreign law. 

3. Cases where neither of the parties belongs to the country of the forum, 
but both belong to the same foreign country or to different foreign countries 
having similar laws, and : 

a. Both seek the application of the foreign law ; 

4. Both seek the application of the law of the forum ; 

¢. One party seeks the application of the law of the forum and the 
other seeks the application of the foreign law. 

4. Cases where neither of the parties belongs to the country of the forum 
but both belong to different foreign countries having dissimilar laws, and 

a. Both parties seek the application of the law of the forum ; 

6. One of the parties seeks the application of the law of the forum ; 

¢. Each party seeks the application of the law of his own country ; 

@. Each party seeks the application of the law of his opponent’s 
country ; and 

¢. Both parties seek the application of the law of the country of one 
of them. 
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A subdivision of 1 might be made, but would be superfluous, 
.as, for reasons already stated, in transactions occurring on the high 
seas rights acquired under the laws of any countries other than 
those of the contending parties should be disregarded. 

According to the rule of The Scotland, if literally construed 
without reference to the context, the law of the forum would be 
applied in 1, 2, and 4. The foreign law would be applied in 3. 
It is obvious that the wishes of both parties to the litigation might 
in many instances in this way be violated. 

The question is plainly an intricate one, and it is dangerous to 
try and lay down a rule designed to cover all cases. It is not be- 
lieved that Mr. Justice Bradley ever intended so todo. The rule as it 
stands appears to be based to some extent at least on the presumed 
wishes of the parties. Yet its application, if literally interpreted, 
would often thwarft the wishes of both parties. It also apparently 
rests in part on the proposition that a court will primd facte ad- 
minister its own law. Yet it calls for the enforcement of foreign 
law as against a foreigner seeking the application of the law of the 
forum. 

The rule creates confusion by its method of approaching the 
subject. No man has any right to have one law rather than 
another applied to his case. No court should have any predi- 
lection for administering its own law rather than any other law, 
nor assume, because litigants usually seek to be adjudged by the 
law of their own countries, that they always do. The question is 
really one of legal rights and should be expressed in terms of legal 
rights. 

The first questions for the court should always be what right 
does the plaintiff assert, and under what law does the asserted 
right arise. If the right.appears to have been acquired under 
foreign law, the next subject of inquiry is whether the foreign 
law was competent to give it. If it was, and the enforcement 
of the right would not be contrary to the public policy, or in 
conflict with any right conferred by the law of the forum, then 
what possible reason can there be for refusing to enforce the 
right and thrusting forth the law of the forum as the governing 
rule? Where, in a controversy between parties of different nation- 
alities, one of them seeks the enforcement of a right arising under 
foreign law, it will appear either that the law of the countries in- 


1 Supra. 
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volved is the same, in which case there would be no difficulty, or 
that there is a difference. In the latter case a specific conflicting 
right may be conferred on the opposing party, or the difference 
may simply be that no remedy is provided for the enforcement of 
an undoubted right. If the party stand on his conflicting right, 
here will clearly be a case for the application of the law of the 
forum. But it being his right and not the court’s, he is entitled to 
waive it. 

For example, a French ship and an English ship collide on the 
high seas, and a libel is instituted in an American admiralty court. 
Suppose the Frenchman asserts some right acquired under the 
French law, different from the American rule. The court refuses 
to enforce the right, because, perhaps, the English law gives con- 
trary rights. Could not the Englishman waive the rights, if any, 
created by the English law and by the law of the forum, and thus 
submit the controversy to be governed by the French law? He 
may take a different view of ‘that law than the Frenchman and re- 
gard his chances as better under that law than under his own or 
under the law of the forum. 

Surely the court ought not to impose its own law for the sake of 
so doing, nor seek to enforce rights which no one asserts or which 
all waive. And so where the difference lies simply in the failure 
to provide a remedy for the enforcement of an undoubted right, 
there being no right in either party to call for the application of 
one law rather than another, the court being indifferent which law 
is applied, but being bound to enforce legal rights if it can without 
violating any other rights of equal value,—the party asserting the 
absolute right under the foreign law is entitled to have it enforced. 

The rule of The Scotland, if it be assumed to have been enun- 
ciated with reference to cases of conflicting rights insisted upon by 
the parties, is correct. It was probably intended to go no further. 
If it was, it is unsound. 

There is no English authority directly in point. The jurisdiction 
of the English admiralty is governed by Section 7 of the Admiralty 
Court Act of 1861,? which provides “that the High Court of 
Admiralty shall have jurisdiction over any claim for damage done 
by any ship.” In 1868 Sir Robert Phillimore held that under this 
section a suit 7” vem lay in the admiralty to enforce a claim for 
loss of life under Lord Campbell’s Act. In 1870 the same judge 


1 Supra. 2 24 and 25 Vict., c. 10, 
8 g and 10 Vict., c. 93; The Guldfaxe, L. R. 2 A. & E. 325. 
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held that a proceeding 7m rem in the admiralty would lie in be- 
half of the legal representatives of French citizens on board a 
French ship, who were lost in a collision on the high seas between 
that ship and an English ship.! Finally, in 1877 Sir Robert Phil- 
limore, following his two earlier decisions, held, in the case of 
a collision in the Straits of Dover between a German ship and 
a British vessel, that the English administratrix and widow of a 
British citizen who was on board the British vessel and was lost 
in the collision, could maintain a proceeding 7” rem under Lord 
Campbell’s Act for the death.? 

In the meantime in 1871 and 1872 the cases of Smith v. Brown,® 
James v. London & South Western Railway Company,’ and Simp- 
son v. Blues ® were decided, by which cases The Guldfaxe and The 
Explorer were supposed to have been shaken. 

In Smith v, Brown the admiralty court was prohibited by the 
Queen’s Bench from taking jurisdiction of a proceeding zx rem to 
enforce a right of action under Lord Campbell’s Act for death 
occurring upon the high seas, on the ground that the damage 
referred to in Section 7 of the Admiralty Court Act did not 
include loss of life. 

In James v. London & South Western Railway Company it was 
held that the admiralty court should be prohibited from entertain- 
ing a petition for the limjtation of liability against certain claims 
for damages, including suits for loss of life occurring on the high 
seas. The decision both in the Court of Exchequer and in the 
Exchequer Chamber was based on the ground that the vessel was 
not under arrest when the petition to limit liability was filed. It 
was, however, stated in the Court of Exchequer, although the de- 
cision was not based on that ground, that the admiralty court could 
not entertain a suit for loss of life under Section 7 of the Admiralty 
Court Act. 

In Simpson v. Blues it was held that as the admiralty would 
have no jurisdiction over a suit for the short delivery of cargo 
shipped under a charter party, the County Court would have 
no such jurisdiction, although it was provided by statute® that 
such court should have jurisdiction to try causes as to any 
claim arising out of any agreement made in relation to the use 
or hire of a ship, provided the amount claimed did not exceed 


1 The Explorer, L. R. 3 A. & E. 289. 2 The Franconia, L. R. 2 P. D. 163. 
L. R. 6 Q. B. 729. 4 L. R.7 Exch. 187, s.c. 7 287. - 
5 L.R.7C. P. 290. ® 32 and 33 Vict.,c. st, s. 2, § 1. 
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430. It will be seen, therefore, that if The Explorer and The 
Franconia were shaken by the cases in the Queen’s Bench, The 
Exchequer, and the Common Pleas, it was not at all on the ground 
that an action would not lie for or against foreigners in case of loss 
of life on the high seas, but solely on the ground that under Sec- 
tion 7 of the Admiralty Court Act the courts of admiralty had no 
jurisdiction of a suit under Lord Campbell’s Act. 

In 1884 the matter came before the House of Lords in Seward v. 
Vera Cruz.!_ This case arose out of a collision at the mouth of the 
Mersey between the Vera Cruz, a Spanish vessel, and a British 
vessel, the master of which was drowned. His personal represen- 
tative brought an action 7” vem against the Vera Cruz to recover 
for the death. It was held that the liability of the shipowner 
under Lord Campbell’s Act to make good damages caused by the 
master’s negligence was not damage done by a ship, and that there- 
fore the action would not lie. The House of Lords appears to have 
proceeded on the theory that inasmuch as the only action for dam- 
ages for loss of life was that created by Lord Campbell’s Act, and 
inasmuch as the action created by Lord Campbell’s Act depended 
upon wrongful act, fault, or negligence, it could not be said that a 
ship, an inanimate thing, could be guilty of wrongful act, fault, or 
negligence, however much the persons in charge of it might be 
culpable. 

Since, however, the admiralty court is now a division of the High 
Court, a proceeding 7” personam under Lord Campbell’s Act may 
be instituted and maintained in the admiralty.? 

It would appear, therefore, that the English law, as these decis- 
ions left it, was that in case of loss of life on the high seas a pro- 
ceeding 2” personam might be maintained under Lord Campbell’s 
Act in the English courts, although against British subjects, for 
the death of a foreigner, and against foreigners for the death of 
British subjects, provided, of course, the requisite jurisdiction of 
the parties existed. 

The question again arose in Adam v. British and Foreign Steam- 
ship Co., Ltd.? In that case a Belgian subject on board a Belgian 
ship lost his life in a collision on the high seas between the Bel- 
gian ship and a British ship. The court held that a personal 


1 ro App. Cas. 59. 


2 The Bernina, L, R. 12 P. D. 58, s. c. on appeal, 13 App. Cas. 1; The Orwell, 
L. R. 13 P. D. 80. 
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action under Lord Campbell’s Act did not lie in behalf of the per- 
sonal representative of the mother of the deceased. The decision 
of the court was based solely upon its construction of Lord Camp- 
bell’s Act, the court saying that the act was not intended by Par- 
liament to apply to foreigners. 

In Davidsson v. Hill’an exactly contrary decision was reached 
on precisely the same state of facts. Furthermore, Kennedy, J., 
said: 


“Tt is not necessary to decide whether, assuming, of course, that no tech- 
nical difficulty arises as to the service of proceeding, the action could be 
maintained in the English courts, the death occurring through negligence in 
a collision upon the high seas, where both parties were foreigners or where 
the wrongdoers were foreigners and the sufferers English. My personal 
opinion is that the action could be maintained, but I desire to be under- 


stood as not expressing, as it is not necessary to express, a decided opinion 
upon this point.” 


There never has been any question of the power of Parliament 
to give a right of action binding upon foreigners for death occur- 
ring upon the high seas. The only question in the English courts 
has been whether Parliament has exercised its power, and the 
probability is that in the future the English courts will hold that 
Lord Campbell’s Act was intended to apply to transactions occur- 
ring upon the high seas both in behalf of and against foreigners. 

While one nation is not always ready to accord to other nations 
the same measure of power which it itself exercises, nevertheless it 
may fairly be assumed that England would recognize the right in 
other nations to deal with cases of death upon the high seas in the 
same manner. If that is true, it follows that the English courts 
would, under the circumstances of the Rundell case, have enforced 
the right of action which arose under the French law. 

As to the desirability on grounds of policy of allowing recovery 
under such circumstances, there would seem to be hardly room 
for more than one opinion. It is true, of course, that there 
would still be left many cases of wrongful death upon the high seas 
where there would be no remedy. But that is scarcely a reason for 
denying such measure of relief as the law in its present state war- 
rants, especially in view of the fact that the law as administered in 
the admiralty courts of the United States would, by the establish- 
ment of the doctrine here contended for, be brought appreciably 


1 [1901] 2 K. B. 606. 
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nearer to what is now an almost universal rule among civilized 
communities; namely, that there shall be a right of action for 
wrongfully or negligently causing death. The fact that most of the 
European nations and substantially all of the states of the United 
States have adopted this rule shows that it is founded on a rec- 
ognized moral principle which the law should approach rather than 
avoid. It may be suggested that the doctrine entrenches upon the 
limited liability rule. But it should be remembered, as already 
pointed out, that the federal courts have already taken the step of 
enforcing rights of action under state statutes for death occurring 
on state territorial waters, thereby imposing upon shipowners a far 
more serious liability than would be imposed by the adoption of 
the rule urged in this article. Furthermore, the liability for dam- 
ages for causing death on the high seas may be limited as well as 
any other liability. 
In any event a man’s life is more important than his property. 

G. Philip Wardner. 


Boston. 


1 Butler v. Boston Steamship Co., 130 U.S. 527. 
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THE NEXT STEP IN THE EVOLUTION OF 
THE CASE-BOOK:} 


HIS article assumes that the comparative merits of the case- 
book and the text-book methods of teaching law are no 
longer an issue in legal education. It assumes, also, that the case- 
books, as represented by those in use at the Harvard Law School, 
have driven the text-book pretty much out of existence as a means 
of instruction. Are these case-books, however, and those con- 
structed on similar lines, the last word? Do they represent per- 
fection for all time to come? Probably not. What, then, is to be 
the next radical step in their evolution? It is the purpose of this 
article to maintain that in the older and more important jurisdic- 
tions of the United States there is a legitimate and increasing 
demand for instruction in first-class law schools by case-books 
arranged, so far as topics treated are concerned, upon the lines of 
the present Harvard Law School case-books, but composed as far 
as practicable of cases from the particular jurisdiction, with the end 
to present an accurate exposition of the law in force at the present 
day in that jurisdiction. Such a demand will, it is believed, dictate 
the next radical step in the evolution of the case-book itself. 

The securing of the approval of those who already agree with 
me would hardly justify the present effort. It is, therefore, my 
object to reach those who bristle with opposition at the very sug- 
gestion of the step proposed. Let me ask them, however, to put 
aside for the moment their opposition upon the ultimate matter for 
argument, and to consider briefly those preliminary matters about 
which we can all heartily agree. 

We can agree in the first place, I think, that whatever excellence 
the Harvard Law School case-book may have, and whatever high 
function it may fulfil, it does not present a perfect and detailed 


1 The fact that the writer occupies a position as teacher in a law school which uses, 
perhaps as extensively as any, excepting Harvard itself, the Harvard Law School case- 
books, makes it necessary to say at the outset, with some emphasis, that the above 
article is written entirely in his private capacity. The views expressed in it must not 
be taken as representing those of any other member of the faculty of which he is a 
member, much less as being the foundation of any action by the school in the scope 
and subject-matter of its teaching. 
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picture of the present state of the law in any particular one of the 
older and more important jurisdictions of the United States. It is 
apparent that English law, so far as it is unaffected by the more 
modern statutes, is the only single system that is minutely exam- 
ined in the cases of the particular jurisdiction where it is or was in 
force. No doubt only that part of the English law is taught which 
has in general been transplanted to America. Perhaps here and 
there a new subject is added which is not to be found at all in the 
English cases. It is obvious, also, that the Harvard Law School 
case-book contains American cases which tend to show modifica- 
tions or departures from the rules of the English law in some juris- 
dictions in this country. Sometimes, perhaps, the American cases 
go a little farther and tend to show the adoption in a particular 
state of the rules of the English law. When all is said, however, 
it appears to be true that the Harvard Law School case-book does 
not, and does not purport to give an accurate and detailed picture 
of the law of any single American jurisdiction. 

We can also all agree, I am sure, that the proper aim of the law 
school is to turn out lawyers well equipped for practice, or who will 
become so upon a comparatively brief apprenticeship. This is 
emphasized very neatly in a few words by Sir Frederick Pollock 
in a recent number of the Law Quarterly Review at the end of 
some appreciative remarks concerning the work of the late Pro- 
fessor Langdell.! He says: 


“It is perhaps necessary to say here, though in America it is now super- 
fluous, that the Harvard Law School under Professor Langdell’s system has 
produced not mere theoretical students, but lawyers well equipped for prac- 
tice. . . . Meanwhile the majority of the English bar, or at any rate of 
those in authority, continue, it seems, to believe that law cannot be taught 
at all. The Law Society thinks otherwise.” 


Obviously Sir Frederick Pollock justifies the teaching of law by 
law schools by repelling any insinuation that the law school gives 
its students merely a liberal education, or that it makes them his- 
torical scholars or mere theoretical lawyers. He justifies the teach- 
ing of law by law schools because they can produce, to use his own 
phrase, “lawyers well equipped for practice,’ or, to modify this 
very slightly, “lawyers who will become so upon a comparatively 
brief apprenticeship.” This certainly does not mean, in the mouth 
of a member of the English bar, that they can produce merely 


1 22 L. Quar. Rev. 335. 
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better and more efficient office clerks, or even attorneys and so- 
licitors who become client caretakers, or professional trustees, or 
even the directors of great industrial enterprises and policies, but 
who never enter a court room on a contested matter. It means 
that the law school can and does equip the men who will become 
competent to handle the most difficult litigated problems of law 
and fact, whose work will be before the trial and appellate courts, 
and in whose hands the shaping of the law will lie, and whose ulti- 
mate destination may be leadership at the bar or an honorable 
place upon the bench. 

We can also agree, I think, that the lawyer to be well equipped 
for practice at the bar in this exalted sense must know the actual 
rules of law in force where he practices. It is not enough that he 
knows where to find them. Practice could hardly be profitable or 
successful if one went upon the principle that no rule need be defi- 
nitely known till the occasion for using it arises. It is not even 
enough that what the rule probably is may be known. The well- 
equipped lawyer is one who knows, in a field of considerable extent 
at least, the exact situation in a given jurisdiction. He may also 
know whether it is right or wrong, or how it compares with the 
rule in force in other jurisdictions, but, first of all, he Anows what 
the rule is. He necessarily knows what the rules are in the terms 
of the decisions of the particular jurisdiction. He may indeed dis- 
tinguish between good exposition and bad, but, at any rate, he 
knows the terms in which the fixed results are expressed. 

A reasonable amount of agreement upon these preliminary mat- 
ters will make the issue between us quite plain and precise. Those 
who are well satisfied with the present Harvard Law School case- 
books will no doubt concede that to cause one who has mastered 
their contents to be well equipped for actual practice at the bar of 
one of the older and more important jurisdictions, much toil and 
effort over the local law is necessary. On the other hand, I must 
in fairness admit that this line of effort is to some extent inevitable, 
and that a law school cannot expect to turn out graduates at once 
well equipped for practice at the bar in such jurisdictions. The 
real question between us is this: Does the present case-book go 
far enough in equipping its graduates for actual practice at the bar 
in the older and more important jurisdictions? The answer to this 
question depends entirely upon: how long it takes in such jurisdic- 
tions to bridge the gap between that knowledge which is the reward 
for having mastered the case-books, and that which is necessary to 
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a good working knowledge of the substantive law in the particular 
jurisdiction. If it takes only a short time, then no doubt the case- 
book is doing all that can be expected of it. If it takes a long 
time, if in fact the work is so laborious that it cannot be done 
under ordinary circumstances within a reasonable time, and conse- 
quently is not being done at all, then the case-book is certainly 
open to objection. 

The charge against the present Harvard Law School case-book 
is that in the older and more important jurisdictions the work of 
checking up its results with the local law has become an impossi- 
bility. It does not merely take time. It can’t be done. Life is 
too short. I venture to assert that to obtain a good working 
knowledge of the law in such jurisdictions on topics studied in 
the Harvard Law School case-book, it is necessary carefully to 
note the actual departures by statute and by decision from the 
law as taught by the case-book, to supply new topics closely 
related to the subject-matter of the case-book, to learn the well- 
settled rules taught by the case-book, or the solution of con- 
troverted questions, in terms of the cases of the particular 
jurisdiction. I do not hesitate to affirm that these steps involve 
so much labor that the individual student who has mastered the 
subject-matter of the case-books can no longer do it for the 
courses or even the majority of those which he studies during 
three years in a law school. 

This is too serious a charge to be made without something in 
the way of proof. 

Suppose, then, we resort to experiment to determine how long 
it will take a student of the Harvard Law School case-books to 
master the law in one of our older and more important jurisdic- 
tions on the subjects covered by those case-books. Suppose, for 
instance, we attempt to estimate what the student of the fifth and 
part of the sixth volumes of Gray’s Cases on Property, concerning 
conditional and future interests and illegal conditions and re- 
straints, must do to gain exact knowledge of the status of the 
Illinois law on the subjects studied, and how long it will take him. 

I am aware, of course, that the details of the Illinois law, as 
such, are of no interest whatever here, but what you would not 
consider for itself may well arrest your attention because of the 
general condition which it typifies. 

It cannot be made too clear at the outset that our student has 
no exact knowledge of the rules in Illinois on the topics he has 
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studied in Gray’s Cases. That does not mean that most of the 
propositions learned from Gray’s Cases are not law in Illinois. It 
does mean that the departures from those propositions and the 
new topics are such that until the whole field is covered and all 
the Illinois cases classified and arranged so as to reveal the de- 
partures, the new topics, the exact propositions incorporated into. 
the Illinois law by actual decisions, and those left still undecided, 
no exact or professionally valuable knowledge of the state of the 
law in Illinois can be had. 

The student of Gray’s Cases will think that a right of entry for 
condition broken is inalienable by deed and very likely also in- 
alienable by devise. Yet he can be shown Illinois cases where 
alienation in both ways has been sustained. The student will 
know that legal contingent remainders and executory interests 
are inalienable by deed at law. Nevertheless, he can be shown a 
recent Illinois case which holds that such interests are alienable 
at law within certain peculiar limits.2_ The student no doubt thinks 
that in the absence of statute a legal contingent remainder is de- 
structible in Illinois, and yet he can be shown a case where a life 
estate preceding a contingent remainder was determined by merger 
in the reversion prior to the birth of the child to whom the con- 
tingent remainder was limited, and where, nevertheless, the re- 
mainder was held not to be destroyed.2 No doubt the student 
has preconceived ideas concerning what remainders are vested and 
what are contingent. If so, upon the production of a few recent 
Illinois cases he will readily perceive that there are at least four dif- 
ferent distinctions between vested and contingent interests in daily 
use.* In short, he will find in the Illinois cases that his notions 
of what interests are vested and what not are in a very puzzling 
state of decay. The student has learned that upon the dissolution 
of a charitable corporation without debts, the title to land held by 
it will escheat to the state. But the Illinois cases hold that there 
is a right of reverter to the donor or his heirs.6 In accordance 
with one of the cases reprinted by Mr. Gray,’ the student doubtless 


1 Helm v. Webster, 85 Ill. 116; Gray v. Chicago, etc., R. R., 189 Ill. 400. 

2 Boatman v. Boatman, 198 III. 414. 

8 Frazer v. Board of Supervisors, 74 III. 282. 

# See Vested and Contingent Future Interests in Illinois, 2 Il]. L. Rev. (Dec. 1907). 

5 Gray, Rule Perp., 2 ed., §§ 44-51 ; Johnson v. Norway, Winch 37. 

6 Life Ass'n of Am. v. Fassett, 102 IIl. 315, 323, semble; Mott v. Danville Seminary, 
129 Ill. 403; Presbyterian Church v. Venable, 159 IIl. 215. 

7 Papillon v. Voice, 2 P. Wms. 471, 5 Gray, Cas. on Prop., 95. 
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thinks that the Rule in Shelley’s Case does not apply where, after 
an equitable life estate to A, there is a direction to trustees to 
convey to A’s heirs. Yet an Illinois case holds that to such limi- 
tations the Rule does apply.!_ No doubt there is to the student 
no proposition more fundamental or more certain than that shift- 
ing interests in deeds which may take effect as bargains and sales 
under the Statute of Uses are valid. Yet the Illinois Supreme 
Court has frequently denied this, declaring a shifting interest, or, 
as it is often termed, “a fee on a fee,” void when attempted to 
be created by deed.? In one case at least the court squarely so 
held. In the same way the student will regard a conveyance by 
deed capable of taking effect by way of bargain and sale to A and 
his children born and to be born, as valid to carry the fee to all 
the members of the class born at the time of the conveyance or 
afterwards. Nevertheless, in Illinois the inference from the cases is 
that the conveyance is valid only as to those who are 2 esse at the 
time the deed is executed. Perhaps the student would be amused 
if he were asked seriously whether a shifting executory devise were 
valid. Yet there was a time not very long ago when two cases in 
the Illinois reports® holding that an unobjectionable shifting in- 
terest by will was void, on grounds which would make all executory 
devises invalid, stood unimpeached. The student will no doubt 
think that upon the failure of a gift over for remoteness the pre- 
ceding gift stands as limited. But several striking cases in Illinois 
appear to make the rule rather that the preceding gifts which are 
not too remote will also fail.6 A gift over if the first taker “ die 
without issue,” the student will have learned means die without 
issue either before or after the death of the testator or settlor. 
Yet an Illinois case can be produced where without any special 
context it meant die without issue in the lifetime of the testa- 
tor only.’ So he has learned that “die without issue” means 
primarily, in the absence of statute, an indefinite failure of issue. 


1 Wicker v. Ray, 118 Ill. 472. 

2 Siegwald v. Siegwald, 37 Ill. 430, 438; Glover v. Condell, 163 Ill. 566, 592; Strain 
v. Sweeney, 163 Ill. 603, 605; Stewart v. Stewart, 186 Ill. 60; Kron v. Kron, 195 Ill. 
181; Johnson v. Buck, 220 IIl. 226, 1 Ill. L. Rev. 188. 

8 Palmer v. Cook, 159 III. 300. 

# Miller v. McAlister, 197 Ill. 72; Morris v. Caudle, 178 Ill. 9. 

5 Ewing v. Barnes, 156 Ill. 61, 67; Silva v. Hopkinson, 158 Ill. 386, 389. 

6 Lawrence v. Smith, 163 Ill. 149; Eldred v. Meek, 183 Ill. 26; Petzel v. Schneider, 
216 Ill. 87. 
7 Kohtz v. Eldred, 208 II}. 60. 
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Yet an examination of the Illinois cases will tend to persuade him 
that without the aid of statute the regular rule has been so changed 
that the phrase means primarily a definite failure of issue in the 
first generation! He will have learned that a gift over of real 
estate on an indefinite failure of issue turns the preceding interest 
of the first taker into an estate tail. Yet an examination of the 
Illinois cases and a consideration of the indirect effect of the 
Illinois Statute on Entails will cause him to doubt the sound- 
ness of this result in Illinois2 The Illinois case of Carper v. 
Crowl® will make our student wonder whether the Rule of Yates 
v. Phettiplace,* that a legacy to A to be paid at twenty-one charged 
on real estate is contingent upon A’s reaching twenty-one, is the 
law of Illinois. Our student will find the Rule in Wild’s Case ® 
and the doctrine of illusory appointments abolished without the 
direct aid of statute. He will find an Illinois case,’ apparently 
departing from the Rule of Holloway v. Holloway,’ that upon a 
devise to A for life and then to the testator’s heirs, of whom A is 
one, heirs means those who are heirs of the testator at the time 
of his death, including A. The student will have learned that the 
doctrine of the common law and everywhere upheld, that a con- 
dition of forfeiture on alienation attached to a life estate upon its 
creation, is valid, but that a restraint on alienation attached to a 
legal life estate is everywhere wholly void. Nevertheless, in Illi- 
nois both these results seem to have been reversed. The condition 
of forfeiture attached to a life estate is void,® while the restraint 
on alienation of a legal life estate is valid. Our student has no 
doubt learned that bad as is the spendthrift trust doctrine, it can 
nowhere be invoked unless the settlor expressly imposes the re- 


c 1 Summers v. Smith, 127 Ill. 645, 650-651; Smith v. Kimbell, 153 Ill. 368, 376; 

Healy v. Eastlake, 152 Ill. 424; Kellett v. Shepard, 139 Ill. 433 ; Seymour v. Bowles, 
172 Ill. 521; Johnson v. Askey, 190 Ill. 58; Strain v. Sweeney, 163 Ill. 603; Gannon 
v. Peterson, 193 Ill. 372. 

2 Strain v. Sweeney, 163 Ill. 603; Healy v. Eastlake, 152 Ill. 424; Seymour z. 
Bowles, 172 Ill. 521; Johnson v. Askey, 1go Ill. 58. 

8 149 Ill. 465, 482-485. 

# 2 Vern. 416, 5 Gray, Cas. on Prop., 263. 

5 6 Co. 17. 

6 Davis v. Ripley, 194 Ill. 399; Boehm v. Baldwin, 221 Ill. 59; Hawthorn z. Ulrich, 
207 430. 

7 Thomas z. Miller, 161 Ill. 60, 72. 

8 5 Ves. 399, 5 Gray, Cas. on Prop., 318. 

® Henderson v. Harness, 176 Ill. 302. 

10 Christy v. Pulliam, 17 Ill. 59; Pulliam v. Christy, 19 Ill. 331; Christy v. Ogle, 33 
Ill. 295; Emerson v. Marks, 24 Ill. App. 642. 
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in Illinois a practical restraint on involuntary alienation for the 
benefit of creditors exists in favor of a cestuz who does not settle 
property upon himself, even where no express language provides 
for any such protection! 

The retort to this recital is very obvious. It is easy to make fun 
of the Illinois Supreme Court, and to declare that if anything needs 
reforming, it evidently does. But this vein of humor is futile. It 
is grim comfort to your graduate who has passed upon a title, made 
a fatal mistake, and is put down as incompetent. Your humor will 
fall flat, and your teachings will receive less credit than they de- 
serve when your graduate finds that commercially and profession- 
ally his knowledge is still far from what it must be. While you are 
indulging a mild propensity for humor, somebody is condemning 
your school for the very inaccurate and incomplete picture of the 
law which it has given. 

There are not merely departures in the Illinois law to be learned 
by the Harvard Law School case-book graduate. Important new 
topics directly connected with the fabric of the whole subject-matter 
exist to be mastered. Mention of these will also tend to convince 
the student that his knowledge of the Illinois law is 2” posse rather 
than ix esse. The rights of the dedicator and the abutting owner 
when there has been a statutory dedication is an exceedingly im- 
portant subject. Legislation and the cases have made it extremely 
difficult to handle.? A knowledge of statutory conditions of forfeiture 
and the statutory modes of perfecting a forfeiture of terms for years 
is an indispensable part of the law of landlord and tenant in daily 
use, and fully dealt with in the decided cases.2 A whole chapter 
on the statutory remainder created by the Statute on Entails must 
be mastered.* Most puzzling questions arise in regard to it, all of 
which are dealt with in some fashion in the Illinois cases and the 
cases from four other states having the same statute. The appli- 
cation of the inheritance tax law to future interests is of extreme 
practical importance.® 

If the student has by this time come to recognize the professional 
difference between knowing what the Illinois Supreme Court has 


1 Potter v. Couch, 141 U. S. 296; Binns v. La Forge, 191 Ill. 598. See 1 Ill. L. Rev. 
321-322. 
2 Kales, Future Interests in Illinois, §§ 2-13. 
Kales, sbid., §§ 21-26, and 300-4 
4 Kales, bid, §§ 114-120. 
5 Kales, idid., § 185, note. 
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straint on alienation desired. Nevertheless, he must learn that 
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held and what Gray’s Cases teach us to expect that it will hold or 
may have held, he will be ready with becoming humility to collect 
the Illinois cases en masse on the subject of future interests and 
classify them under each of the chapters and sub-sections of the 
fifth and part of the sixth volume of Gray’s Cases, so as to show 
what propositions learned from those cases have become the law of 
this state by actual incorporation, and what, on the other hand, have 
yet to be expressly adopted. 

The student will find approximately six hundred Illinois cases 
on the subjects of conditional and future interests, and illegal con- 
ditions and restraints as developed in Gray's Cases. Practically all 
of these six hundred cases are from the Supreme Court reports. A 
classification and arrangement of them according to the chapters 
and sub-sections of Gray’s Cases will reveal quite a surprising 
amount of material. I venture to assert that at least two-thirds 
of all the points developed by this portion of Gray’s Cases can be 
reproduced in the Illinois cases. Many topics can be duplicated 
almost entire. This is especially true of the subject of vested and 
contingent remainders and the Rule in Shelley's Case; that part of 
the subject of cross-limitations which Mr. Gray was accustomed to 
cover when I took his course; gifts over on failure of issue; vesting 
of legacies; determination of classes; and the Rule against Perpe- 
tuities, excepting the section on powers. We shall find also that 
many cases which Mr. Gray gives can be duplicated by Illinois cases. 
The doctrine of Dumpor’s Case! is indicated and an important 
practical qualification of it announced in Kew v. Trainor.2. The 
Rule of Hayden v. Stoughton,’ that a right of entry for condition 
broken is transferable by devise, is applied in Gray v. Chicago, Mil. 
& St. Paul Ry. Co.* On the distinction between vested and con- 
tingent remainders, Haward v. Peavey® could be substituted for 
Blanchard v. Blanchard,’ and Harvard College v. Balch’ for Doe 
v. Martin. Practically all of the points on the Rule in Shelley’s 
Case, including the problem presented in Perrin v. Blake,® which 


1 4 Co. 1194, 5 Gray, Cas. on Prop, 23. 

2 150 Ill. 120, 

8 5 Pick. (Mass.) 528, 5 Gray, Cas. on Prop., 10. 
189 Ill. 400. 

5 128 Ill. 430. 

6 1 Allen (Mass.) 223, 5 Gray, Cas. on Prop., 225. 
7 171 Ill. 275. 

8 4 T. R. 39, § Gray, Cas. on Prop., 62. 

® 1 W. BI. 672, 5 Gray, Cas. on Prop., 98. 
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are illustrated in Gray’s Cases, are to be found in the Illinois cases.! 
The validity of springing future interests created by deed is fully 
established in Illinois2 The problem of Hughes v. Ellis® is raised 
in Mills v. Newberry.* The Illinois cases illustrate two fundamental 
and important principles with reference to future interests in per- 
sonal property which are brought out in Gray’s Cases, 2. ¢., that 
future interests in personal property can be created by deed or 
will, or even by a mere contract sufficient to pass title; ® also that 
upon the gift of a chattel for life with no further limitation, there is 
a reversionary interest in the settlor or the testator’s executor.® 
Practicaily all of the rules of construction indicated by such 
cases as Mr. Gray was accustomed to assign for the consideration 
of the class when I took his course, are brought out in the Illinois 
cases, 2. ¢., the rule as to when cross-remainders will be implied ;7 
when “survivor” will be construed “other”;® the necessity of 
express words to enable shares accrued by survivorship to pass 
to survivors;® the meaning of “die without issue,” including the 
construction of the phrase “ die without /eaving issue” ; © the con- 
struction of the limitations where the gift is in case either one of 
two persons die without issue, then to the survivor; 4 the important 
rules concerning the vesting of legacies, including the effect of an 
express direction as to vesting ; # the force of the phrase “ to be paid 
at twenty-one” ; 8 the force of the phrase “to A at twenty-one,” “ a 


qualification of the general rule as to vesting when the postpone- 
ment is for the convenience of the estate; ® the effect of the pay- 


1 Kales, Future Interests in Illinois, §§ 127-135, 

2 Shackelton v. Sebree, 86 Ill. 616. 

8 20 Beav. 193, 5 Gray, Cas. on Prop., 210. 

# 112 Ill. 123. 

5 McCall v. Lee, 120 Ill. 261. 

6 Boyd v. Strahan, 36 Ill. 355. 

7 Lombard v. Witbeck, 173 III. 396, 409-411. 

8 Lombard v. Witbeck, 173 Ill. 396; Duryea v. Duryea, 85 Ill. 41. 

® Lombard v. Witbeck, 173 III. 396, 409-411. 

10 Smith v. Kimbell, 153 Ill. 368; Hinrichsen v. Hinrichsen, 172 Ill. 462; Metzen 
v. Schopp, 202 IIl. 275. 

11 Summers v. Smith, 127 Ill. 645; Arnold v. Arnold, 173 Ill. 229; Hinrichsen z. 
Hinrichsen, 172 Ill. 462; Waldo v. Cummings, 45 Ill. 421; Johnson v. Johnson, 98 IIl. 


12 Chapman Cheney, 191 574. 

18 Ruffin v. Farmer, 72 Ill. 615. 

14 Powers v. Egelhoff, 56 Ill. App. 606; Howe v. Hodge, 152 Ill. 252, 255-277. 

15 Schofield v. Olcott, 120 Ill. 362; Hawkins v. Bohling, 168 Ill. 214; Ducker z. 
Burnham, 146 Ill. 9-24; Knight v. Pottgieser, 176 Ill. 368; Dee v. Dee, 212 Ill. 338, 
352-354 
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ment of income on vesting; the effect of a gift over as furnishing 
an argument for the vesting of the prior gift;? and the rules as to 
the determination of classes, including the problem of Viner v. 
Francis,’ which is precisely reproduced in Lancaster v. Lancaster ; 4 
the probable meaning of “ youngest” when the gift is to the chil- 
dren of A when the youngest reaches twenty-one ; ° and especially 
the: rules concerning the meaning of “ heirs” where the gift is to A 
for life or in fee, with a gift over to the testator’s heirs at law.6 The 
subjects of the survival of powers,’ what words exercise a power,® 
and appointed property as assets,® as these subjects were covered 
by the assignment of cases when I took Mr. Gray’s course, are 
well brought out in the Illinois cases. On the subject of the Rule 
against Perpetuities, Bauer v. Lumaghi Coal Co.!° might be substi- 
tuted for London & S. W. Ry. v. Gomm," Wakefield v. Van Tassel 
for Dunn v. Flood # (holding contra to Dunn v. Flood that a right 
of entry for condition broken is not subject to the Rule against 
Perpetuities), Bigelow v. Cady * for Slade v. Patten,!® and How z,. 
Hodge #* for Leake v. Robinson.” Where there is a gift to A for life 
with power in A to transfer the whole interest by deed or will, it is 
established by an excessive number of Illinois cases that a gift over 
in default of alienation by deed or will is valid.* The whole subject 
of the validity of shifting gifts over upon alienation by deed alone 
of the first taker or upon alienation by will alone of the first taker,” 


1 Howe v. Hodge, 152 Ill. 252; Lunt v. Lunt, 108 Ill. 307. 
2 Illinois, etc., Co. v. Bonner, 75 Ill. 315 ; Ridgeway v. Underwood, 67 Ill. 419; 
Lunt v. Lunt, 108 Ill. 307 ; Eldred v. Meek, 183 IIl. 26. 
8 2 Cox Ch. 190, 5 Gray, Cas. on Prop., 307. 
# 187 Ill. 540. 
5 Handberry v. Doolittle, 38 Ill. 202 ; McCartney v. Osburn, 118 Ill. 403. 
6 Kellet v. Shepard, 139 Ill. 443; Johnson v. Askey, 190 Ill. 58; Burton v. Gagnon, 
180 Ill. 345. 
7 Kales, Future Interests in Illinois, §§ 237-242. 
8 Kales, #i7., §§ 245-246; Harvard College v. Balch, 171 Ill. 275, 285; Funk w. 
Eggleston, 92 Ill. 515; Goff v. Pensenhafer, 190 Ill. 200; Foster v. Grey, 96 Ill. App. 38. 
® Gilman v. Bell, 99 Ill. 144. 
10 209 Ill. 316. 
11 20 Ch. D, 562, 5 Gray, Cas. on Prop., 579. 
12 202 Ill. 41. 
18 25 Ch. D. 629, 5 Gray, Cas. on Prop., 593. 
171 Ill. 229. 
18 68 Me. 380, 5 Gray, Cas. on Prop., 615. 
1 152 Ill. 252. 
17 2 Meriv. 363, 5 Gray, Cas. on Prop., 622. 
18 Kales, Future Interests in Illinois, § 1682, note. 
19 Stewart v. Stewart, 186 Ill. 60. 
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or upon alienation by deed or will (¢. ¢., upon intestacy) of the first 
taker,! or upon the death of the first taker without issue and intes- 
tate,” is quite as fully dealt with in the Illinois cases as in the English 
cases which Mr. Gray has given us. I might add that this line of 
Illinois cases is, apart from any connection with the local law, much 
more interesting than similar cases which have arisen in England. 
As showing that a restraint upon the alienation of a fee, either ‘ab- 
solutely or for a particular time, is void, Illinois has several cases.® 
Lunt v. Lunt‘ fairly takes the place of Claflin v. Claflin.® 

Several nice problems that Mr. Gray apparently could find no 
case to illustrate when he published his Cases, are to be found 
solved by decisions of the Illinois Supreme Court. Thus, if the 
limitations are to A for life with a gift over to the testator’s heirs 
at law, and A is the sole heir of the testator at the time of his death, 
A will not take the remainder.’ So, if the interests be to A in fee, 
but if A dies without leaving issue, then to the testator’s heirs at law, 
and A is one of several heirs at law of the testator, “‘ heirs” means 
heirs at law of the testator at his death.? In Madison v. Larmon ® 
we have perhaps the only instance on record of the court taking 
the view that where a contingent remainder is fully destructible 
according to the rule of the common law, the Rule against Perpe- 
tuities applies to it. In Pitzel v. Schneider ® there is actually held 
the rather startling proposition which Mr. Gray announces in the 
second edition of his Rule against Perpetuities, but for which he 
was then unable to give any authority, that a gift to a class vesting 
in a single member of the class at the testator’s death, may never- 
theless be wholly void for remoteness, if as a matter of fact the 
maximum size of the share of each member of the class may not be 
determined until too remote a time. 

Do not think that because the results of such a classification and 
arrangement of the Illinois cases may be in part thus easily and 
simply stated, the process of making it is easy and simple. The 


1 Wolfer v. Hemmer, 144 Ill. 554; Kron. Kron, 195 Ill. 181; and many other 
cases. See Kales, Future Interests in Illinois, § 1609. 

2 Friedman v. Steiner, 107 Ill. 125; Burton v. Gagnon, 180 Ill. 345; Koeffler v. 
Koeffler, 185 Ill. 261 ; Orr v. Yates, 209 Ill. 222. 

8 Jones v. Port Huron Engine Co., 171 Ill. 502; Bowen v. John, 201 Ill. 292, 296; 
Smith v, Kenny, 89 Ill. App. 293. 

* 108 Ill. 307. 

5 149 Mass. 19, 6 Gray, Cas. on Prop., 141. 6 Johnson v. Askey, 190 Ill. 58. 

7 Burton v. Gagnon, 180 dll. 345. 8 170 IIl. 65. 

9 216 Ill. 87. 10 § 205 a. 
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collection of the list of cases is of itself a difficult and tedious task, 
requiring at least a search of the index-digest of each volume of 
reports under many different topics. The reading of six hundred 
cases is also a considerable task. The reading of many and the 
continued consideration of many to determine just what they decide 
or how they are to be supported, or on what ground they are to 
be condemned or doubted — often requiring much further inves- 
tigation at large —is a great time consumer. Elucidating entirely 
new topics often proves difficult. In my opinion — and upon 
this point I am sorry to say that I can offer only an opinion sup- 
ported by the facts which I have detailed and the reader’s experi- 
ence — this work is not possible for a man who goes into a busy 
office on a salary, with the prospect of a managing clerkship in a 
few years. It is not simply a difficult thing to do. He can’t do it. 
If he is fortunate enough to be able to command his own time and 
devote one-half of it to this work, I think he might check up the 
Illinois cases on the subjects of conditional and future interests and 
illegal conditions and restraints in two years. It has actually taken 
one of Mr. Gray’s pupils three years to do the work and to incor- 
porate it in a book of four hundred pages of text. This required 
him to devote at least one-half of his whole time to the work, 
although he had the advantage of teaching a class upon those 
subjects at the same time. If this experience and experiment are 
worth anything, I have no hesitation in declaring that it is high 
time we ceased pretending that the mastery of Gray’s Cases on the 
subjects of future interests is a quick asset in I]linois. 

There is a strong probability that what is true respecting the 
gap between Gray’s Cases on future interests and the Illinois law 
is equally true of the gap between Gray’s Cases on the other sub- 
jects dealt with and the actual state of the Illinois law. My opin- 
ion on this point is based on a personal collection and arrangement 
of the Illinois cases relating to all the subjects of Gray’s fourth 
volume of cases and of the subjects of the statute of limitations 
and prescription in the third volume. On the latter subject, for 
instance, there were no less than 375 cases in Illinois. Most of 
these arose in respect to three special seven-year statutes of limita- 
tions. They presented some extremely interesting and puzzling 
questions. The subject of dedication in the third volume one of 
my students looked up fully under my direction a few years ago. 
He found 164 Illinois cases. They illustrated every phase of the 
subject, statutory and otherwise. I doubt very much if a-man 
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giving one-half of his whole time to the work could check up the 
Illinois cases covering the subjects of all of Gray’s Cases in less than 
ten or twelve years. Practically, I don’t think it ever will be done 
by any one in practice in the ordinary sense. What person who 
has any “ practice,” as that term is ordinarily used, can devote 
to such work one-half of his time, or even less, for the first ten or 
twelve years from the time of his graduation? 

I believe that the subjection of the case-books in some of the 
courses other than those on Property to an experiment and test 
similar to that I have applied to Mr. Gray’s case-books would 
establish the same defect in the Harvard Law School case-books 
as a whole as that which exists in Gray’s Cases. I do not believe it 
possible that the gap between the case-books on Evidence, Torts, 
Agency, Contracts, Trusts, Corporations, Equity Jurisdiction, Bills 
and Notes, and Criminal Law, and the present state of the Illinois 
law on those subjects is any less than that between Gray’s Cases and 
the Illinois law. In fact, whenever I have had occasion to prepare 
an argument on any point of law dealt with at any length in any of 
the Harvard Law School case-books, I have found the whole subject 
fully dealt with and often settled for good or ill in the Illinois 
cases. I recall the following four striking instances where this was 
true: where the question was one of the right of a person not a 
party to a contract to sue upon it;! where the problem was under 
what circumstances a master owes a duty to the servant to use due 
care; where the question was as to the duty of a landowner to 
trespassers, licensees, and invited persons, including also the doc- 
trine of allurements to children; and where the question was as to 
the sufficiency of the defense of right to possession where the one 
entitled to possession of land enters thereon, using no more force 
than is necessary.? If one-half of one’s time for ten or twelve years 
is not too much in which to check up Gray’s six volumes of Cases 
on Property, one might easily assign as much time again to the 
same treatment of the Illinois cases dealing with the subject-matter 
of the other case-books studied in law schools using the Harvard 
Law School case-books. 

Finally, I believe that what is true here in Illinois is equally true 
in such states as New York, Pennsylvania, Massachusetts, Missouri, 
and Ohio, and very likely also in Wisconsin, California, Alabama, 
Georgia, Iowa, and Connecticut. In short, in the older, larger, and 


1 Liability of Water Companies for Fire Losses, 3 Mich. L. Rev. 58-51% 
2 Kales, Future Interests in Illinois, §§ 46-59. 


4 
i 
4 
q 
q 
q 
q 
q 
q 
H 
* 
| 
| 


i 


106 HARVARD LAW REVIEW. 


more important jurisdictions we are facing a condition where the 
Harvard Law School case-book no longer turns out its graduates 
well equipped for actual practice at the bar. Nor is the Harvard 
Law School case-book graduate who has mastered his subjects 
able, in any reasonable time or under any average or usual condi- 
tions, to check up the results derived from his case-books with the 
law of the particular jurisdiction where he may practice. 

If the Harvard Law School case-book is open today to the 
objections which I have voiced, then the strength of those objec- 
tions is increasing every day, for the conditions which make them 
serious are growing with incredible swiftness. In the 1870's, for 
instance, the defect to which I have called attention may have been 
almost wholly non-existent. The comparative fewness of volumes 
of reports in different jurisdictions of the United States necessarily 


- meant that the law of no one single jurisdiction came near being 


complete in itself. Almost everywhere the process going on was 
the express incorporation of rules of law by reference constantly to 
the English cases and cases from other jurisdictions. There was 
at that time, perhaps more nearly than at any time since, what may 
have been called a body of American law, 2. ¢., rules of the com- 
mon law which all the states together adopted, and all alike were 
apt to follow, but which no one state had wholly applied in the 
reported cases. Those conditions dictated the present character 
of the Harvard Law School case-book. That they have gone by 
for many states needs no demonstration.! That they are rapidly 
disappearing for other states every decade will testify. With the 
passing of these conditions must pass the Harvard Law School case- 
book in its present form. 

The probable length of time and the amount of labor required 
by the Harvard Law School case-book graduate to put himself in 
touch with the local law of one of the selected jurisdictions in the 
subjects touched upon in the case-books is of course a complete 
answer to the position which I have heard assumed in favor of the 


1 “ Fifty years ago thirty-six per cent of the cases cited by the Court of Appeals of 
New York were from other jurisdictions, and twenty-two per cent were English. To- 
day but seventeen per cent are from without New York, and over one-third of these 
have to do with constitutional law and bankruptcy (the greater number being federal 
decisions). A like showing may be made for any jurisdiction. One court has said 
recently (Phoenix Ins. Co. v. Zlotcky, 66 Neb. 584) : ‘ Every court in the course of time 
develops peculiar doctrines with respect to which it differs from others of co-ordinate 
jurisdiction. Where these peculiar doctrines work no harm, certainty and consistency 
are no less important than agreement with other courts.’” (Professor Roscoe Pound 
in 2 Ill. L. Rev. 186.) 
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present case-book, — that it simply gives a foundation of general 
principles, leaving it to the student in practice to ascertain the 
local law. Of what use is a pretentious foundation of principles if 
the opportunity to make it professiqnally and commercially availa- 
ble in connection with the local law is denied the student? It isa _ 
pretty sad valedictory to the student graduating to say: “ We 
have given you a splendid foundation, but it is commercially and 
professionally of little account except as you by your own efforts 
compile each of fifteen case-books from the decisions contained in 
from three hundred to five hundred volumes of reports of the juris- 
’ diction where you practice. Eight men of unusual talent and indus- 
try working together under favorable circumstances, in a space of 
ten or fifteen years, have been able to put out thirty volumes of such 
cases, or an average of four volumes each, so that the task before you 
is probably impossible if you have anything else to do. But you 
must struggle with this difficulty as best you can. We cannot 
change because the case-books have been made after the present 
plan; the present majority approves them, and that ends the 
matter for us.” 

What, then, shall be done? 

The proposal now made is that the subject-matter of the case- 
book be so altered that it shall present a true picture of the present 
state of the law in a particular jurisdiction — for example, Illinois, 
—with the same fidelity that it now gives us a correct understand- 
ing of the law of England prior to modern statutory changes, or of 
the law of that ideal jurisdiction which the compiler of the present 
Harvard Law School case-book has made for himself. 

Let me hasten to say that this proposed change does not mean 
that the cases which indicate the historical development of English 
law are to be omitted, or that the great English cases which are 
the historical landmarks of the law are to be dispensed with. 
These we have in common with all jurisdictions where the law is 
based upon the common law. I mean-only that the case-books 
shall be revised along some such lines as these: after retaining 
the historical and introductory matter of the different topics, there 
shall follow the cases which show what the English law was, with 
this difference, however, —if there are Illinois cases which have 
incorporated the rule of the English law and made it part of the 
Illinois law, let us have the Illinois case for specific and minute 
study. Let the English cases and cases from other jurisdictions 
be put into a footnote. If the Illinois cases depart from the well- 
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known rule of the English cases, as they do for instance in regard 
to the alienability of contingent remainders, we should have, per- 
haps, after the insertion of an English case, the Illinois cases 
departing from it. In short, the aim should be to insert into the 
case-book for minute study by the student and the teacher all the 
decisive cases for or against the incorporation of the principles of 
the English law. 

- No doubt, in carrying out this aim of giving the student a correct 
understanding of the origin and present status of the rules of law 
| in Illinois, some topics — as, for instance, the construction of Section 
i} 10 of the Statute of Frauds —may be entirely omitted because 
| Illinois has no such statute. On the other hand, I am not sure 
} that some old subjects might not be resurrected. I notice, for in- 
stance, that in the second edition of Gray’s Cases on Property, 


! Volume I., the subject of attornment, as treated in the modern cases, 
iG is entirely neglected. In Illinois this topic might very properly be 
restored because of the existence of at least two stimulating and 

instructive cases. No doubt some new topics will be found which 


were no part of the English law — as, for instance, the statutory 
estates in place of an estate tail. Such topics can usually be dealt 
with fully in the Illinois cases alone. Many special Illinois statutes 
must be inserted for study — as, for instance, the seven-year statutes 
of limitation. When the Illinois statute follows a well-known Eng- 
lish act — as, for instance, the Statute of Frauds relating to the mak- 
ing and revocation of wills —the Illinois statute and the decisions 
under it will be inserted for minute study. As for decisions from 
other jurisdictions, it is not at all inconsistent with the proposed 
change that they be inserted. They are of course appropriate 
where they fill out an untouched point. Where they reveal a dif- 
ferent rule from that which appears to be in force in Illinois, they 
would probably more naturally appear in a footnote. 
At all events, you are bound to have a case-book. Whether or 
a not it is sufficiently unlike the present case-books in subject-matter 
to make it worth the trouble of reconstructing will depend upon the 
number of reported cases in the particular jurisdiction. The case- 
if book in its present form might well be regarded as in the most 
‘excellent form possible to indicate the probable state of the law in 
iff ‘North Dakota, which has only 14 volumes of reports. If, however, 
| a case-book be constructed for the purpose of presenting the pre- 


1 Fisher v. Deering, 60 Ill. 114; Barnes v. No. Trust Co., 169 IIl. 112. 
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cise state of the law in New York, where they have upwards of 800 
volumes of reported cases, and where, as is well known, the depar- 
tures from the common law are legion, or of Pennsylvania with 
about 422 volumes of reports, or of Illinois with its 350 volumes of 
reported cases, it can hardly be doubted that its exact subject- 
matter will be very different from that of the present Harvard Law 
School case-book. 

In presenting the general principle of these proposed changes it 
is unnecessary to be more specific as to its application. Every one 
who has tried to construct a case-book must know what nice mat- 
ters of judgment are involved in determining what to leave out and 
what to put in. These same difficulties would confront the reviser 
of the present case-books on the lines suggested. Two of us, 
therefore, with precisely the same aim, might differ in the details 
of carrying it out. We might arrive at different conclusions as to 
just the proper proportion of Illinois cases which should go into 
the text, and when it was better to put a case on the same point 
from some other jurisdiction in the text and the Illinois case in the 
note. My own inclination would be to go very far in inserting the 
Illinois case in the text. If an English case, while not a great land- 
mark in the law, was well reasoned, and the Illinois opinion very 
badly reasoned,! I should be inclined to put in the Illinois case so 
that the opinion of the Illinois court could be directly subjected to 
criticism and the criticism be known and appreciated by class after 
class of students. Such a step, while not to be laid down dogmati- 
cally for all cases, is the logical application of the fundamental pur- 
pose of the change proposed, vz., to throw into high relief the 
actual language and decisions of our own court for analysis and 
criticism, so that the state of the law in the given jurisdiction may 
be most accurately known and understood in the terms of its own 
decisions. Cases from England and other states may be used 
because they are the best reasoned and show what the Illinois law 


1 A good example of this occurs in regard to the case of Dean v. Walker, 107 III. 
540. From the Illinois cases a fairly complete exposition of the right of a third per- 
son to sue upon a contract to which he is not a party could be made up. They estab- 
lish the doctrine of Lawrence v. Fox (20 N. Y. 268), but they seem to deny the sole 
beneficiary theory. (See 3 Mich. L. Rev. 508-511.) Dean v. Walker held, however, 
that if A, a mortgagor, assigned to B, who does not assume to pay the mortgage, and 
B assigns to C, who does assume to pay the mortgage, then the mortgagee can sue C. 
The result is reached without any reasoning at all. Would you insert this case in 
the text or would you put in one of the New York cases the other way, or a case from 
some other state in accord with Dean v. Walker, but with some attempt at reasoning? 
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is, or ought to be, but this must be done in complete subordination 
to the principal object of presenting a perfect picture of the then 
state of the local law. 

I have never heard but two objections raised to the change pro- 
posed. One relates to dollars and cents, and the other to an edu- 
cational ideal. The first is founded upon the fear of a loss of 
tuition fees; the second upon the fear of a departure from the 
best educational ideal. Neither objection will stand scrutiny. 

There need be no fear that what I propose will be a departure 
from the best educational ideal. I venture to assert that the change 
advocated will be a step in fulfilment of a better educational ideal 
than now exists. It will give up no essential educational effect 
which is now produced, and it will add a most important educa- 
tional effect which is now lacking for one practicing in one of the 
older and more important jurisdictions. 

The great educational value of the Harvard Law School case- 
book which arises from analyzing cases and mastering the subject 
through cases, is not lost. The educational value of observing 
the historical development of the law and of comparing different 
rules in force in different jurisdictions need not be lost. The plan 
proposed does not contemplate the slighting of either history or 
comparative law, but simply that these subjects be subordinated — 
to the principal aim of ascertaining the present state of the law of 
a given jurisdiction. History of the law is necessary to indicate 
its origin or foundation in every jurisdiction. The study of the 
development of the law in other jurisdictions in proper subordina- 
tion is equally wise as indicating uncertainty on the point and the 
possibility of a bad rule in the principal jurisdiction being changed. 
The difference between what I propose and the present arrange- 
ment of the case-book is one of emphasis. I think it would be a 
fatal admission by those who disagree with me to contend that 
strictly professional knowledge should be subordinated to general 
education and culture, or to history and the study of comparative 
law. 

The change which I propose not only will not lose any essential 
educational feature now possessed by the present case-book, but 
will produce a degree of efficiency and exact knowledge which is 
now denied to the student of the case-book, and which he can 
never attain by his own efforts. With the new case-books in full 
operation a graduate from the law school will not have to look 
up departures and changes from the system which he has learned. 
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He will not have to determine what is good, bad, and uncertain in 
the jurisdiction in which he practices. He will not have to relearn 
all the propositions which he recognizes as law in the terms of the 
decisions of a given jurisdiction and tabulate the topics and points 
that still remain untouched. Instead of the prospect of many years 
of labor in doing a small part only of such work, upon graduation 
he knows one system at least as well as he now knows the law of 
that ideal jurisdiction where the only reports are the Harvard Law 
School case-books, and the only court is the body of men who 
instruct the class from them. He has the benefit of the labor of 
others which he could not possibly duplicate in a lifetime. The 
scholar who has mastered the common law and the men who have 
become specialists in certain branches of the law of a given juris- 
diction contribute the selected materials for his education. He 
will come before the courts of his state with somewhat the same 
grasp of his subjects that one of the late Professor Thayer’s pupils 
might have had who appeared before the United States Supreme 
Court in a case involving the Commerce Clause. Who would not 
exchange such an equipment for practice in New York, obtained 
under the guidance of such men as now constitute the faculty 
of any first-class law school using the Harvard Law School case- 
books, for that which is now offered by these same faculties? 
What recent case-book graduate would not exchange his present 
incapacity in the courts of the jurisdiction where he begins prac- 
ticing, for an efficiency approximating that which he would have 
if upon graduation he began to practice before a court, the di- 
visions of which were presided over by his teachers, and where the 
reports of authority were the case-books he had studied? 

It is true that such a change as that proposed once taken openly 
will alienate from a school all men who expect to practice in any 
other jurisdiction than the one where the school is situated. But 
if I am correct in saying that the change suggested will produce 
greater efficiency, which will be not merely temporary, but per- 
manent — if it will furnish a training which the present Harvard 
Law School case-book graduate cannot duplicate — such a school 
will at once attract every man studying for practice at the bar in 
that state. In the older and more important jurisdictions this holds 
out an opportunity for an enrolment of students which ought to 
satisfy any school. In New York, for instance, during the last four 
years an average of 986 new candidates for admission to the bar 
have presented themselves each year. In Pennsylvania the average 
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number of new applications in the same period has been 124; in 
Illinois, 253; in Massachusetts, 288; in Ohio, 195.1 Furthermore, 
in all these jurisdictions there are law schools in excellent standing 
where already a very large percentage of students expect to practice 
in the state where the school is situated. In Columbia I am in- 
formed that about 60 per cent of the graduating classes expect to 
practice in New York;? at Cornell, out of a graduating class of 47, 
40 or 87 per cent expect to practice in New York; at the Univer- 
sity of Pennsylvania, with a graduating class of 61 in 1906, only 3, 
or 5 per cent, are now practicing outside of the State of Pennsylva- 
nia, the rest are members of the Pennsylvania bar, and this, I am 
informed, represents a fair average in recent years; at the law 
school of the University of Illinois 80 per cent expect to practice 
in Illinois; at Northwestern University Law School 75 per cent; 
at the Boston University Law School 85 per cent of those graduat- 
ing in June, 1907, expect to practice in Massachusetts; at the 
Cincinnati Law School go per cent of the students expect to prac- 
tice in Ohio; at the law department of the University of Missouri 
95 per cent of the whole enrolment expect to practice in Missouri. 
I would confidently predict that a school in New York, Pennsyl- 
vania, Illinois, Massachusetts, Ohio, or Missouri, taking the stand 
which I describe and carrying it out, would lose in no instance 
more than 20 per cent of its present number of students, and in 
some instances as few as 5 per cent, and would attract a very con- 
siderably larger number than it lost. I should confidently expect 


1 The State Board of Bar Examiners for New York wrote me on October 10, 1907, 
that: “Since April, 1902, to date, there have been 5425 mew applications filed for ad- 
mission to the bar to the State Board of Bar Examiners in this state. That does not 
take into consideration those admitted on motion.” I was able to obtain from the 
Board of Bar Examiners in the several states of Pennsylvania, Illinois, Massachusetts, 
and Ohio, the average total number of candidates applying each year for the last four 
years. These figures are as follows: Pennsylvania, 206; Illinois, 422; Massachusetts, 
480 ; Ohio, 325. In only one instance did I receive even an estimate of what propor- 
tion of these totals represented new candidates, excluding those who had taken the 
bar examination before and failed. The Chairman of the Massachusetts Board of 
Bar Examiners estimated that three-fifths of the total number of applicants each year 
were new candidates. Using that as a basis for calculation, I have in each of the 
states mentioned taken three-fifths of the total average number of candidates each 
year as representing an approximate number of new candidates. Considering the 
reputed high standard of the Massachusetts Bar examinations, I believe that the allow- 
ance of three-fifths of the total number of candidates applying as representing the new 
candidates is probably considerably below the actual facts. 

2 This is Professor Kirchwey’s figure. He says that 20 per cent more acquire a 
temporary residence for the purpose of taking the New York bar examinations. 
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it ultimately to obtain a very large percentage of the total average 
number of persons applying for admission to the bar in the par- H . 
ticular jurisdiction where it was situated. / 

In drawing this paper to a close let me briefly call attention | 
to two general considerations in support of the proposals which 
I have made. 

In the first place, the very reasoning which originally supported 
the Harvard Law School case-book against the text-book now 
requires the change in that case-book which I advocate. One of :. 
the two essential ideas of Professor Langdell seems to have been | 
that the law was to be studied by going to the original sources. q 
President Eliot, in speaking of Professor Langdell, said: | 


“ He told me that law was a science. I was quite prepared to believe it. &§g 
He told me that the way to study a science was to go ¢o the original sources. 
I knew that was true... . ” 


Professor Wambaugh speaks more fully of this idea: } 


“ He [Langdell] knew — as, indeed, every law student learns in the first , | 
week of his studies — that the existence and limits of a rule of law must be q 
proved finally, not by a text-book, but by the reported decisions of courts. 
He knew that when a lawyer has occasion to test a rule of law he searches q 
for those decisions. Professor Langdell determined that the student should 
be trained to use those original authorities... 


I do not really know precisely what ought to have been considered 
the \aw when Langdell compiled his first case-book, or what were 
the original sources of that law, but I do know that today, in the 
older and more important jurisdictions, the law is the body of rules j 
which are enforced in that jurisdiction, and the original sources of { 
that law are not to be found in the English reports, or in the re- 
ports of other states, or even in the mixture which the present 

Harvard Law School case-book contains. They are to be found 

in the reports of the given jurisdiction just as truly and just as 

clearly as the sources of what Professor Langdell in 1871 called 
the common law were to be found for the most part in the Eng- 
lish cases. The reports in each of such jurisdictions have become 
the principal, and for a very large body of rules the only, original 
sources of the law of that jurisdiction. Why, then, should not the 
student who expects to practice in such a jurisdiction be trained 
to use those original authorities and to derive from them by crit- 


1 Professor Langdell — A View of His Career, 20 Harv. L. REv. 2. 
8 
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icism and comparison the general propositions of law there in 
force? 

Secondly, the need of a development and perfection of our local 
law similar to that which the local law of England has enjoyed, 
furnishes an argument in favor of the change which I have 
suggested. 

There is no necessity in these days of American idolatry of the 
common law to dwell upon the development and perfection to 
which the local common law of England has been brought. Rather 
do we need to observe the means by which this acknowledged 
superiority was accomplished. It is not too much to say that 
without the most exaggerated attention to the common law as a 
local and insular system, apart from, if not actually opposed to, 
the systems of law developed on the Continent, it would never 
have reached the development and perfection which has made it 
the foundation of the law of the English-speaking world. If we 
may trust Professor Maitland, it was to this attention to the bar- 
barisms of local and insular customs that it owes its existence as a 
unique and worthy system of law.’ In the middle of the sixteenth 
century the life of the ancient common law was by no means lusty. 
It was menaced by the introduction of the academically taught 
Roman law of the Continent. Such a reception was prevented, 
and the common law triumphed at a critical moment of its history, 
because it had been reduced to writing in the Year Books, because 
it was mastered, taught, and practiced by the members of the Inns 
of Court, and because out of the body of those who knew and ad- 
ministered it there sprang such teachers and writers as Littleton, 
Fortescue, Robert Rede, Thomas More, Edward Coke, and Fran- 
cis Bacon. The triumph of the common law once assured, its per- 
fection as a system it undoubtedly owed to the fact that through 
generations it had been slowly wrought out by an unbroken and 
highly organized body of specialists who continually brought to 
the solution of legal problems — either in argument at the bar or 
in judgments from the bench —a very high degree of expertness 
and learning respecting a local and insular system in actual force 
and operation. To such a degree has the organization of the bar in 
England now been carried that not only is the business of the taking 
care of clients entirely separated from the profession of handling 
litigation, but each has its subdivisions. The profession of hand- 


1 English Law and the Renaissance, reprinted in 1 Select Essaysin Anglo-American 
Legal History, 168-207. 
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ling litigation is divided into the law and chancery bars, and it 
is the practice of all but the leaders to devote themselves to the 
work in a particular court before a particular judge.1 When the 
English text-books, ancient and modern, which are revered and 
applauded as the work of masters of the common law are ob- 
served, it is found that they consider with laborious minuteness, 
sometimes on narrow special topics, only the decisions of the 
local jurisdiction, criticizing what is bad or doubtful, and bringing 
to a coherent whole that which is consistent and harmonious with 
the premises upon which the local system is based. Of course, 
the Englishman who studied for the bar always devoted himself 
primarily to the mastery of the local law. Formerly no doubt this 
was accomplished by the reading of text-books and the considera- 
tion of cases to be found in the English reports. Now, however, 
that the teaching of law by case-books has been accepted to some 
extent in England we find the case-books in use composed practi- 
cally wholly of English cases, — cases which purport to give to the 
student a picture of the presently existing state of the English local 
law. In short, in England for centuries, students, lawyers, teachers, 
text-book writers and judges, and even social philosophers have 
united in the bringing of a single system of law administered by 
the courts of a single central jurisdiction to perfection. No wonder 
a great result has been achieved. 

Is the local law of our American jurisdictions to be denied the 
development and perfection which must come from an attention to it 
similar to that which the English local law has received for centuries ? 
The life of the local law in the various states of the Union is strong 
and vigorous for the same reasons that the common law triumphed 
over the Roman law in the sixteenth century. It is to be found in 
the printed reports of the local supreme and appellate courts. A 
body of local lawyers and judges adheres to what the courts of the 
particular jurisdiction declare to be the rule. The local law is 
pushing out the academically taught common law, even as the 
‘common law under its masters, from Littleton to Coke and Bacon, 
prevented the reception of the academically taught Roman law. 
It cannot be said, however, that the local law is being brought to 
perfection. In fact, the signs are ominous of a lack of intelligent 
and healthy development. We find our supreme courts and lawyers 
apparently unable to know and follow the decisions of their par- 


1 A Philadelphia Lawyer in the London Courts, Part I, by Thomas Leaming, 18 


Green Bag 444. 
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ticular jurisdictions.1_ The duplication of decisions upon points of 
law already fully, settled and in many instances elementary, is inor- 
dinate2 We see in consequence a resort to hasty and immature 
codes as a relief from uncertainty and the entanglements of a sys- 
tem but ill digested. The bringing of the law in the older and 
more important states to any perfection at all approaching that 
which the common law has attained, requires the same concentra- 
tion upon its outline and development as that which served to 
develop and perfect the common law. The details of our local 
system must be studied as we have in the past studied the com- 
mon law. We have inherited a great system of law, but it will give 
place to such false gods as the ill-advised code, or go the way of 
the spendthrift’s inheritance, unless it receives, in each place where 
it has taken root, most minute and painstaking cultivation. For 
this development of the loca] law we need teachers who have mas- 
tered it, who know it with all its inconsistencies, all its barbarisms 
and back-slidings, and who can view it in the light of its historical 


1 The recent case of Ortmeyer v. Elcock, 225 IIl. 342, 2 Ill. L. Rev. 45, is a striking 
example of this. There the court construed a remainder after a life estate to A or his 
heirs, as giving A an indefeasible fee simple, disregarding Ebey v. Adams, 135 Ill. 80, 
an excellent case to the contrary. So Kohtz v. Eldred, 208 III. 60, holding that “ die 
without issue” means die without issue in the lifetime of the testator and that only, 
runs contra to Thomas v. Miller, 161 Ill. 60; Smith v. Kimbell, 153 Ill. 368, 377, 378; 
Summers v. Smith, 127 Ill. 645, 649. Among the Illinois cases the number of ex- 
amples of this sort could be very greatly increased without much trouble. (See Hood 
v. Thorp, 228 Ill. 244.) Professor Wigmore has furnished me at a moment’s notice with 
the following examples that have recently come to his attention: 1906, Earley z. 
Winn, 109 N. W. 633 (Wis.), (slander; the ruling is apparently inconsistent with Tal- 
madge v. Baker, 1868, 22 Wis. 625, which is not cited.) 1900, People vw. Casey, 124 
Mich. 279, 82 N. W. 883 (on a point which had been settled by at least twelve 
Michigan cases between 1864 and 1900, the court cites four of these and eleven from 
other states). 1906, Dielman v. McDanel, 78 N. E. sor (Ill.) (hereditary insanity ; the 
court cites rulings from other jurisdictions but ignores the following three from its 
own records: 1862, Snow v. Benton, 28 III. 306; 1874, Meeker v. Meeker, 75 III. 260, 
270; 1883, Upstone v. People, 109 Ill. 169). 1905, Shockley v. Tucker, 127 Ia. 456, 
103 N. W. 360 (negligence of a physician; Lacy v. Kossuth Co., 1898, 106 Ia. 16, 75 
N. W. 689, was not cited, though involving the same question). 1906, Murray v. 
Dickens, 42 So. 1031 (Ala.), (account-books ; the opinion cites an encyclopedia, and 
ignores the recent contrary case of Snow, etc., Co. v. Loveman, 131 Ala. 221). 1903, 
Dovey v. Lam, 117 Ky. 1}, 77 S. W. 383 (testimony of a co-defendant’s wife ; cases 
cited from Idaho and Indiana, but the two preceding ones in this state ignored). 

2 The best example of this that I recall in the Illinois cases is the way the doctrine 
of Lawrence v. Fox, 20 N. Y. 268, has been again and again upheld. The objection 


that the third party could not sue upon the contract goes to the propriety of the plain- 


tiff’s suit and is not one which arises merely incidentally. Yet we have in Illinois 
at least thirty-two reported cases applying the rule of that case. See 3 Mich. L. Rev. 


510, n. 73. 
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antecedents and the contemporary development of comparative sys- 
tems. In view of the lack of organization in our bar, I believe that 
the perfection of the knowledge of the local law lies in the hands of 
our law schools. To their faculties must be entrusted the work of 
preparing the new case-books which will link us to the past, keep us 
in touch with what is best about us, and yet bring a great white light 
to bear upon the system of law developed in the given jurisdiction. 
To them will fall the lot of producing a local bar as expert in the 
law of the given jurisdiction in the subjects taught as the present 
Harvard Law School case-book student is in the law of that ideal 
jurisdiction where the Harvard Law School case-books are the only 
authorities and his instructors are the only judges. 

In conclusion let me remind you that it is almost axiomatic in 
our present-day creed of life and thought that the current truths 
are by no means immutable. In fact, paradoxical as it may seem, 
the “truth” that we most universally acquiesce in just now is that 
there is no such thing as finality. There is nothing so sure as 
change. As Ibsen picturesquely put it: “Truths are by no 
means the wiry methuselahs some people think them. A nor- 
mally constituted truth lives—let us say—as a rule, seventeen 
or eighteen years; at the outside twenty; seldom longer. And 
truths so stricken in years are always shockingly thin.” Nothing 
within the range of my knowledge more strikingly illustrates this 
generalization than the history of public opinion as it has found 
expression in English legislation of the nineteenth century. As 
Professor Dicey tells us, we have first the period of “ Old Tory- 
ism” led by Lord Eldon. This came to an end as a predominant 
force in the 1830’s. Then “ Benthamite Individualism” gained the 
ascendancy till the 70’s. That in turn has given way to the “ col- 
lectivist” or “‘ socialistic” movement of the latter part of the cen- 
tury. In precisely the same way we may premise that the text-book 
system of teaching law has gone by forever. It still lingers where 


the light has failed to penetrate. Perhaps some survivor of its . 


golden age, who has, as had Lord Eldon after the passage of the Re- 
form Bill of 1833 became a certainty, lived far beyond his time, still 
cries out for it. But it is gone. In its place has come Langdell’s 
great innovation. Year by year it has made converts and gained 
prestige until, so long ago as 1890, its complete triumph has been 
assured. So overwhelming has been its success, so invincible its 
progress, that in obedience to the law of evolution and change it is 
not @ priori unlikely that at the very moment of its great triumph 
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the beginning of its decline in its present form should make its 
appearance. 

I shall say one word further so that there may be no misun- 
derstanding. I have had occasion to assert that the present 
Harvard Law School case-book is seriously defective. In making 
that criticism I have not attempted to soften the force of my re- 
marks. Rather have I done my utmost, without being intemperate 
or unfair, to make my criticism felt. Do not assume, however, that 
because I believe that the time is at hand for a radical step in the 
evolution of the Harvard Law School case-book, I will yield to 
any one in the honor in which I hold those men who developed 
the present method of teaching law as a science and by cases, or 
that I cease to recognize my personal debt and the debt of the 
profession at large to those men and to the law school which 
stands as a monument to all they have done. But I am not 
satisfied with doing them honor. I wish their ideas more com- 
pletely to predominate with the bench and bar of the various 
states of the Union. I believe that the step which I suggest, 
undertaken by those who have been able and loyal supporters 
of the Harvard Law School case-books and other case-books 
of equal merit, will spread among lawyers and judges the in- 
fluence and ideas of our masters to an extent which has hitherto 
been impossible and which never can be equalled so long as case- 
books constructed upon the present lines are used. The Harvard 
Law School case-books and others constructed upon similar lines 
already own the best law schools everywhere. In order that they 
may dominate the bench and bar in the same degree, I suggest 
that they must be revised along the lines which I propose. 

Albert Martin Kales. 


CHICAGO. 


Note. — The HARVARD Law REVIEW asks a comment on Professor Kales’ 
article. As the article is written from a purely practical point of view, the 
comment also will be practical. 

It ought to be enough to point out that the lawyers of this country are really 
not inefficient, and that all of them, whether educated with Harvard case-books 
or other case-books or treatises, have been trained according to the theory that 
American law is essentially one science and that the peculiarities of local deci- 
sion are not to be emphasized for students. Nor has this view been adopted 
thoughtlessly. In 1803 appeared Tucker’s Virginia Blackstone, and in 1831 
Reed’s Pennsylvania Blackstone; and these have not been the only elementary 
books on local law; but the books named, and all similar treatises, have long 
been superseded by works of a national scope. There are many local books on 
Pleading and Practice, and a few on topics in the substantive law; but the local 
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books are in the hands of practitioners and not of students. It is unquestion- 
able that the successful practitioner must be acquainted with local law; but it is 
impossible to agree with Professor Kales’ allegation of the inefficiency of per- 
sons who have failed — as almost all have failed — to gain this useful knowledge 
as part of their elementary course of study. 

Further, one must be permitted to believe that Professor Kales has overesti- — 
mated the departures of local courts from the doctrines generally recognized. 
His specifications as to Illinois doctrines on Property do not seem to require a 
law school, even in Illinois, to make Illinois peculiarities the basis of the regular 
course of instruction. Doubtless, to some persons local peculiarities seem 
more numerous and more serious than to others; but an examination of various 
treatises and case-books, and of the local law of several states named by Pro- 
fessor Kales as probably having important peculiarities, makes it not unreason- 
able to believe that as to each branch of the law the gap between Harvard and 
Illinois — or any other state — may be bridged, for students’ purposes, by a 
very few pages. 

Again, that gap, such as it is, seems likely to be narrowed in Illinois, as in 
all other jurisdictions, by the desire for uniformity and by the growing knowl- 
edge of outside decisions. Professor Kales gives in a footnote instances wherein 
the courts of several states, and especially of Illinois, have ignored their own 
former decisions and have followed the decisions of other jurisdictions. Thanks 
to publishers, vast encouragement is given to the desire of practical lawyers to 
bring to the knowledge of courts the decisions of other jurisdictions and to 
discuss questions in the light of general law. Indeed, Professor Kales’ proofs 
of the scanty respect which the Illinois Supreme Court gives to its own peculiar 
decisions, seem to show that when a lawyer wishes to know how that court will 
decide in the future, — which, of course, is really the problem that the practical 
lawyer encounters, —his attention should not be directed to peculiar Illinois 
cases, but should be directed to general treatises and to general collections of 
cases. 

Finally, — to condense two practical considerations into one sentence, — the 
student really cannot predict where he will spend his professional life, and he 
knows that if he has appreciable success he will deal with business in all parts 
of the United States. 

There are other practical reasons opposed to Professor Kales’ suggestion 
that local law should be made the basis of the law school’s regular work ; but 
by this time it ought to be apparent that the real difficulty is the conflict of 
Professor Kales’ suggestion with the history of law and with its probable future. 
Nor does Professor Kales’ suggestion gain weight from his conception that, as 
all other persons concede the necessity of gaining acquaintance with local 
law, his plan differs in emphasis only. In his presentation of the educational 
value of local law he goes to such an extreme that he has no common ground, 
even by way of compromise, with those who hold the usual belief that, though 
local law should not be wholly ignored, the ordinary instruction in the law school 
should be based upon general law, and that the student’s systematic work with 
local statutes and local decisions should be undertaken merely by way of a sup- 
plement upon completing each subject, or by way of a comprehensive review of 
the whole law just before or just after admission to the bar. 

Eugene Wambaugh. 
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THE RELATION OF JUDICIAL DECISIONS 
TO THE LAW. 


UDGE-MADE law has been for centuries a fruitful topic for 
discussion and a subject of much controversy. Usually the 
expression is employed as a term of disapprobation to characterize 
a judicial decision or series of decisions which appears not to be 
properly or adequately based upon precedent, or which presents 
some new or unusual conception of legal rights and duties under 
particular circumstances, Indeed the idea quite generally prevails 
that such judge-made law is not properly law at all, but merely an 
erroneous interpretation of the existing law. 

The commonly accepted view of the law, or the common law, as 
an abstract ideal, is that it is a complete body, existing from time 
immemorial, and therefore the same in every jurisdiction except in 
so far as it is altered by statute. This law is known or discovered 
by the judges. They interpret the law, and the reports of their 
decisions are authoritative evidence of it. 

This doctrine was proclaimed by Blackstone.! It is upheld by 
Professor Beale, who says in his Summary of the Conflict of Laws: ? 
“Wherever, therefore, there is a political society, there must be 
some complete body of law, which shall cover every event there 
happening; ” and again,’ “ Law once established continues until 
changed by some competent legislative power.” It has been 
adopted by the Supreme Court of the United States in the case of 
Swift v, Tyson,‘ followed by Baltimore & Ohio R. R. Co. v. Baugh.® 
In the former case Mr. Justice Story expresses the opinion ® that: 


“In the ordinary use of language it will hardly be contended that the 
decisions of courts constitute laws. They are, at most, only evidence of 
what the laws are, and are not of themselves laws. They are often re- 
examined, reversed, and qualified by the courts themselves, whenever they 
are found to be either defective or ill-founded, or otherwise incorrect.” 


As a corollary to this doctrine it follows that judges do not 
properly, in the exercise of their judicial functions, make new con- 


1 Bl. Comm., 68, 2§7 8 § 9. 


4 16 Pet. (U. S.) 1. § 149 U. S. 368. 6 p, 18, 
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crete laws. They merely declare the old existing law as an ab- 
stract entity. Thus Blackstone says:! “The subsequent judges 
do not pretend to make a new law, but to vindicate the old one 
from misrepresentation.” It also follows as a further corollary that 
all differences between judicial decisions must be due to some error 
made by the judges in their interpretation of the law. 

This conception of the law is not, however, universally accepted, 

and I believe many of us cannot escape a feeling of dissatisfaction 
with its hard and fast conclusions. We are all acquainted with 
legal problems arising from the new relationships and wider ex- 
perience which come with advance in civilization and greater 
complexity in human affairs, where there appears to be no solution 
which is absolutely and exclusively true, but on the contrary two 
opposing solutions seem to contain a measure of reason and truth. 
We are compelled to admit the force of the proposition that a judge 
confronted with such a problem, since he must decide the case in 
one way or the other, so far as his decision is an authoritative 
precedent, does and must make law. Accordingly, Austin, in his 
Lectures on Jurisprudence, has declared that a law may properly 
be made judicially, since, though the direct purpose of its author 
is the decision of a specific case, he may and indeed must, so far 
as his decision serves as a precedent, legislate substantially or in 
effect.? 

The theory that law is a complete existing body discovered 
or interpreted by the courts is a natural result of the tendency or 
desire which impels every thinker to seek to form abstractions and 
to establish general principles by induction. Such abstractions, or 
legal fictions so-called, abound in the law. Inductive reasoning by 
itself, however, is only a part of the reasoning process by which the 
truth becomes known. Attractive generalities are dangerous and 
should be laboriously tested by the light of concrete experience. 

Let us, therefore, apply some of the tests of common sense 
and ordinary experience to the legal fiction that law is an existing 
entity which is interpreted by the courts. We shall find, I think, 
that the law may well be viewed, not as a complete entity, but as 
incomplete and practical, differing in different communities, every- 
where in process of growth, and continually affected and altered 
both by legislative enactments and by the making of judicial 
decisions. 


1 1 Bl. Comm,, 70. 2 2 Austin, Jurisprudence, Lecture 37. 
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- In considering this subject in detail we shall be concerned with: 
first, the method of reaching a judicial decision; and secondly, the 
effect of such a decision. 


SOURCES OF LAW. 


Those influences to which a judge is properly subject in arriv- 
ing at a decision in a particular case are generally named sources 
of law. They may be divided into four classes: statutes, positive 
rules of law, analogous decisions, and principles of public policy. 

Statutes are enactments of the legislative branch of the govern- 
ment prescribing a certain definite rule of civil conduct. Being in 
the form of a rule they are expressed in terms which are general 
and broad, and must by a process of deductive reasoning be inter- 
preted by the courts in order to determine the application of the 
rule to the particular case. While theoretically they are of con- 
clusive authority upon the judges, their effect is largely controlled 
by the interpretation thus put upon them. 

Positive rules of law are rules gathered by induction from pre- 
vious reported decisions of the courts or perhaps originating in an- 
cientcustom. They resemble statutes in that they are reduced to a 
general or abstract form, but their interpretation and application are 
aided by the numerous existing decisions relating to them. Their 
authority is practically conclusive wherever they have originated or 
have been adopted. An example of a positive rule of law is the 
rule that a promise, to be legally binding, requires consideration. 

Analogous decisions are to be distinguished from positive rules 
of law by the greater degree of their complexity. While the latter 
are simple in form, springing from a number or class of similar cases 
whereby all extraneous and peculiar circumstances are eliminated, 
the former are not reduced to simple rules, but with all their par- 
ticular circumstances clinging to them are taken by the judges and 
treated by a process of comparison by analogy with the case be- 
fore them for determination. This process is evidently the very 
process of abstraction by which in time a positive rule of law is 
built up. As authority, analogous decisions have of course great 
weight, though they may be overruled. Even in other jurisdictions 
they may have much persuasive force. The often cited case of 
Allen v. Flood? is an excellent illustration of a decision which is 
frequently treated by the process of comparison by analogy. 


1 [1898] A. C. 1. 
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Principles of public policy are difficult of definition. In effect 
they are broad and indefinite principles, rather than rules, of civil 
conduct which tend towards the public good. Some —a heritage 
from the past—are expressed in the crystallized form of legal 
maxims, such, for example, as the maxim Sic utere tuo ut alienum 
non laedas. Others may be gathered from the opinions of judges or 
the writings of legal authors. In general they depend upon and vary 
with the character of the people in the community and their needs 
and resources. So far as they have been expressed they are not 
authoritative and have no weight beyond the natural weight of 
reasonableness by which they appeal to the minds of the judges. 
Consequently, in a particular case the opinions of judges upon a 
principle of public policy may and very frequently do differ. In- 
deed the principles themselves are often contradictory. 

This attribute of conflict between the principles themselves 
marks a fundamental and essential difference between principles of 
public policy and the authoritative vu/es of law which, as we have 
classified them, constitute the three first sources of law. Rules of 
law, whether propounded by the legislature directly or by the 
courts indirectly, and whether abstract in form or concrete de- 
cisions, are definite, and cannot logically contain incongruities or 
conflict with one another. Thus, in a given case a particular stat- 
ute or positive rule of law must either apply or not apply, and a 
particular analogy must be followed or distinguished. Principles 
of public policy, on the other hand, are indefinite and uncertain of 
application, and often do conflict with one another. 

Whenever two such conflicting principles have weight, under a 
particular set of circumstances before the court, it becomes neces- 
sary for the judge, in determining the legal rights and duties of the 
parties before him, to solve the conflict, to the extent to which the 
principles are involved in the circumstances of that case. 

A clear appreciation of the fact of this conflict between principles 
with which a judge must deal is shown by Lord Bowen in the cele- 
brated opinion rendered by him in the case of Mogul S. S. vz. 
McGregor, in which decision the right was recognized to dOmpete 
with others in trade by the use of methods which might reasonably 
be expected to cause them serious injury. He says: 


“We are presented in this case with an apparent conflict or antinomy 
between two rights that are equally regarded by the law — the right of the 


1 23 Q. B. D. 598. 
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plaintiffs to be protected in the legitimate exercise of their trade, and the 
right of the defendants to carry on their business as seems best to them, 
provided they commit no wrong to others. . The plaintiffs complain that the 


_ defendants have crossed the line which the common law permits ; and inas- 


much as for the purposes of the present case we are to assume some possible 
damage to the plaintiffs, the real question to be decided is whether, on such 
an assumption, the defendants in the conduct of their commercial affairs 
have done anything that is unjustifiable in law.” 


The conflicting principles involved in that case are the right of 
free competition in trade and the duty not to use methods which 
will injure one’s competitors. They are merely special instances 
of the two great opposing principles which it is the object of the law 
and social organization in general to regulate ; namely, the right 


_to conduct one’s affairs as one will, and the duty so to act as not to 


injure another. The solution in particular cases of the conflict 
between these principles is generally in the nature of a compro- 
mise, whereby the legal rights of the parties are defined and limited 
by some standard of reasonable conduct, and by the court’s de- 
cision the act under consideration is determined to have been 
either justifiable or unjustifiable in law. Each solution is, however, 
evidently merely a partial or particular solution. Between the 
general principles themselves the conflict is eternal, and no solu- 
tion can be complete so long as our relations with our fellow-men 
continue to present new problems. 

When a judge has before him the task of making a decision 
upon particular facts, the first question to be determined is 
whether there is some statute, positive rule of law, or previous 
authoritative decision which is exactly applicable. If so, he goes 
no further, except in the rare cases where a decision is overruled 
because it is itself founded on clear error or is opposed to certain 
principles of public policy. If, however, no statute or positive rule 
of law is exactly applicable and previous decisions can be distin- 
guished, there remain two sources which may influence the judge 
in his decision. These are analogous decisions and public policy. 
Where“the analogy with a previous decision is close, a judge will 
be guided more by the analogy and less by an independent con- 
sideration of the principles of public policy. Where, however, 
there is no close analogy, and especially where two more or less 
remote analogies lead to opposite results, a judge is driven to a 
consideration of those principles, since he must on some ground 
render a decision. 
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It is, therefore, not surprising that there should be differences in * 
the decisions of the courts of various jurisdictions not due to legis- 
lative enactment. Wide differences are to be found in the sources 
of law aside from those created by statute. Principles of public 
policy vary largely in different communities, and thereby their 
courts are properly influenced in cases where public policy must 
be considered to make decisions which are at variance with each 
other. Differences in judicial decisions as they occur make further 
variations in the sources of law in so far as they affect the positive 
rules of law or create different analogies. Thus there is always 
a tendency towards heterogeneity in the decisions of different 
courts. Of course errors in reasoning are sometimes made. 
Statutes and positive rules of law are wrongly applied, and analo- 
gies are wrongly followed or disregarded. It must be reasonably — 
clear, however, that as a whole the diversity is not due to errors, 
but is a result of different ideas as to what best meets the needs 


of the people of the various communities in which the decisions 
originate. 


EFFECT OF JUDICIAL DECISION. 


The effect of a decision by the court is two-fold: first, it deter- 
mines the controversy between the parties and thereby establishes 
their legal rights and duties, making the law which governs the 
case; secondly, it makes law so far as it serves as an authority for 
future decisions. 

1. By the decision the legal rights and duties of the parties, 
with respect to the relationship between them upon which the 
cause of action was founded, are for the first time determined and 
declared, so that as a result damages may be awarded as com- 
pensation for the infringement of a legal right, or further infringe- 
ment enjoined. 

This plain proposition supplies the answer to a plausible argu- 
ment made by those who hold that the courts simply interpret the 
law. They point to the fact that there is of necessity a gap be- 
tween the time when the cause of action arises and the time when 
the court’s decision is rendered, and say that if the court which 
decides the case makes the law which governs it, then the act 
which forms the basis of the cause of action is not governed by 
existing law, fixing the legal relationship of the parties at the time 
of its commission, but is wholly dependent for its legal effect upon 
the subsequent determination of the judges. 
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We must agree that the conclusion is sound. It is not, however, 
a reductio ad absurdum. The idea, it is true, is well nurtured by 
tradition that legal rights and duties in relation to a certain act are 
legally established at the time of the commission of the act, — that 
one having an accurate knowledge must know what acts are justi- 
fiable in law. This theory, however, is simply another legal fiction 
which is not supported by experience. It is, in fact, only when the 
court has passed upon the question that the character of legal 
rights is finally determined, and no previous opinion, no matter 
how eminent the source, can have weight if it be contrary to the 
court's decision. 

In reality it is simply the sources of law, as we have already de- 
scribed them, which exist at the time of the act in controversy, to 
which sources the contestants may subsequently appeal when they 
are before the court. From those sources any one may form an 
opinion as to the law governing the legal relationship of the 
parties, but the only authoritative opinion is that expressed by the 
court before whom. the case goes for judgment and by whom 
the legal rights of the parties are determined and protected. By 
the rendering of its decision the law governing the case in fact 
then for the first time comes into existence, as an edict or pro- 
mulgation by the state through its court, and no one can foretell 
with entire certainty what that law will be. 

2. By the decision the court makes law so far as its judgment 
serves as an authority for future decisions. 

That the decision becomes upon its rendition a part of what we 
have called the sources of law is perfectly clear and uncontroverti- 
ble. It may operate either to affect some previous positive rule of 
law (one of the four sources as we have defined them), to assist in 
the formation of a new positive rule of law, or to create a new 
analogy (another of the four sources). Whether the decision 
thereby becomes law which is made by the court may depend 
somewhat upon our definition of the term “law.” Let us, then, 
now undertake to form a definition of a law which shall correspond 
with our conception of its nature and attributes. 

When we speak of laws we have in mind authoritative rules laid 
down by the government under which we live, governing our civil 
conduct as individual members of the state and fixing our legal 
rights and duties. Their most essential attribute, perhaps, is their 
authoritativeness or enforceability. Statutes are a notable example 
of what we mean by laws, but they do not include all laws. The 
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rule that one man owes another the duty to use reasonable care 
not to injure him, though not statutory, is also a law to which each 
person is subject. In fact, any rule which is regarded by the courts 
as authoritative comes within our conception of a law. 

Those rules, however, which have a compelling force and effect 
upon the courts are evidently simply statutes and judicial prece- 
dents, which are coincident with the first three sources of law as 
before described, that is, the rules of law as we have called them, 
-as distinguished from principles of public policy. All these rules — 
of law are to a marked degree authoritative, while on the other 
hand principles of public policy have only a persuasive force, so 
far as they appeal to the reason of the court. 

The three rules of law, as we have seen, consist of statutes, which 
originate directly with the legislature, and positive rules of law and 
analogous decisions, both of which are more or less direct emana- 
tions from the courts. 

I therefore suggest as a definition that a law isa rule of civil con- 
duct declared either directly by the legislative branch of the 
government as a statute, or indirectly by the judicial branch as a 
necessary result of judicial decisions. This definition I submit is 
sound in theory, and is also in accord with our ordinary idea of the 
nature of a law. 

According to this definition the court by every decision to some 
extent makes law, since thereby some pre-existing positive rule of 
law is amplified or qualified, some new one is formed, or some new 
analogy is created. 


CONCLUSION. 


Unless there be some hidden error in our reasoning or some false 
application of our common experience, we must conclude that by 
the rendering of judicial decisions the courts do make law, both in 
so far as they declare what in a certain situation are the legal rights 
and duties of the parties before them, thereby promulgating the 
law which is applicable to the particular case, and in so far as their 
decisions operate as sources of law, which serve as precedents for 
subsequent decisions. In the latter aspect judicial decisions be- 
come laws as we have defined them, while in the former aspect 
they are to be viewed not as general rules of law, but rather as 
edicts having only a particular application. 

We must also conclude that the fiction that law is a complete 
existing entity which is merely interpreted by the courts, as well | 


| 
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as the related fiction that every act at the time of its commission is 
governed by existing law, is not an accurate or correct expression 
of the truth. The law as an abstract entity is in truth nothing more 
than the sum of all the sources of law actually in existence, to- 
gether with the potential changes and additions which may occur 
from future legislative enactments and judicial decisions. Those 
sources of law are undeniably interpreted by the courts, but at the 
same time the courts also make new law in the manner above de- 
scribed. The law governing a particular case, on the other hand, 
consists of the sources of law which may be applicable to it as 
declared by the court which decides the case. While any one may 
have an opinion as to how the case should be decided, the legal 
rights and duties are not determined, and the law, therefore, is not 
known until the court has passed upon it. To say, then, that the 
law previously existed, and therefore is not made by the courts, is 
entirely unsound. 

The errors which these fictions have introduced have had one 
important practical effect in that they have caused the Supreme 
Court of the United States, in the decisions to which we have 
before alluded, in effect to neglect the decisions of the state courts 
on the ground that they wrongly interpreted the law, in cases 
where, as a court of the United States, it was bound by the Judiciary 
Act of 1789! to respect the laws of those states. The tremendous 
mistake which the court has thereby made and its results are 
clearly pointed out by Mr. Justice Field in his dissenting opinion 
in Baltimore & Ohio R. R. Co. v. Baugh.2. The ordinary practice, 
however, of courts which follow the common law is otherwise, since 
in cases where the law of a certain jurisdiction becomes material, 
the decisions of its courts are held to be conclusive as an authority 
or source of law. 

Instead of being a complete existing entity we observe that law 
is ever in a process of growth. This growth is accomplished, aside 
from statutory changes, in two ways: first, by the extension and 
development of legal rights by analogy ; and secondly, by the appli- 
cation of the principles of public policy, whether descended from 
the past or originally discovered or developed. In that part of the 
domain of law where the legal rights of parties in certain relation- 
ships or under certain circumstances are less fully determined, the 
decision of a particular case rests less upon rules of law and analogy 
with previous decisions, and more upon aconsideration of the prin- 


2 C. 20, § 34, 1 Stat. at L. 92. 2 149 U. S. 368. 
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ciples of public policy. One there especially observes law in the 
process of growth, seeking to solve with justice a conflict between 
opposing interests. In other words, we see law in the making 
where judicial precedents cannot be found and the case is decided 
on general principles of public policy, becoming afterwards itself a 
striking precedent for similar cases. : 

It seems needless to attempt to call attention in detail to branches 
of the law which will support these observations. The growth of 
the law relating to rights of labor unions to interfere with the rela- 
tionship between an employer and his employees is a most inter- 
esting example, showing the many new questions which have 
arisen as to what conduct on their part will be and what will not 
be held to be justifiable, and the new classes of legal rights and 
duties thereby created. 

In each case where a decision is made, since every case must 
present some new aspect though differing in degree, there is some 
conflict which is solved by the decision, and some incongruity re- 
moved. By the decision and from the conflict a new resulting rela- 
tive legal right is born, which right is applied to the facts as they 
existed, and at the same time adds to the sources of law. 

Instead, then, of being a complete and unchangeable body or 
entity, law is something incomplete and imperfect, but containing 
a wonderful power for adaptability and growth. It is true that law 
in the abstract can be applied to every case, since every case must 
be decided. The conclusion is not, however, that law is already 
complete, but that law is made in order to decide the case. The 
system is complete because of the fact that judges can and do make 
law, and so the system can be applied to all possible new circum- 
stances. Judges do not enact laws as a legislature does, nor do 
they act arbitrarily, but they do make laws indirectly in the course 
of giving their decisions, and since they must decide a case in one 
way or the other, they cannot avoid so doing. 

Law is not an eternal truth, but a human and finite method of 
settling controversies and governing the relations of individuals, in 
which all differences are not errors, and which is adapted to suit 
the needs and express the ideals of the community over which it 
reigns. 


Alexander Lincoln 
BosTON. 
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LANGDELL Hatt.— The new Law School building, Langdell Hall, of 
which we publish an illustration in this issue, will be ready for complete 
occupancy in the course of this month. In its present form it comprises 
only the center and the southern wing of the building as ultimately planned. 
It includes three lecture rooms, three reading-rooms, a faculty room, and 
the Dean’s room, besides thirteen rooms for professors and rooms for the 
librarian and for his assistants. The shelf space, now only half its final 
size, has a capacity of 150,000 volumes. ‘The first and third year classes 
will use Langdell Hall; the second year class will continue to use Austin 
Hall. The two buildings are connected by an underground passageway. 


THE Law ScHoo.. — The registration in the School on November 15 for 
the last twelve years is shown in the following table : — 


1896-7 1897-8 1898-9 1899-1900 1900-01 1901-02 
_— I I _ I I 


Res. Grad. . . 
Third year. . . 93 130 102 134 144 149 
Second year . . 179 157 I 193 202 190 
First year . - 169 216 21 232 241 229 
Specials. . . . 41 58 58 59 
472 545 548 610 646 628 
1902-03 1903-04 1904-05 1905-06 1906-07 1907-08 
Res.Grad.. . . — 4 I I _ 2 
Third year. . . 167 180 182 192 190 171 
Second year . . 196 201 232 216 199 = 
First year . . . 228 293 5 243 243 
Specials. . + . 49 60 5 @ 62 63 
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The following tables show the sources from which the twelve successive 

classes have been drawn, both as to previous ae training and as to geo- 
graphical districts ; — 


Harvarp GRADUATES. 


From New England outside Outside of New 
Class of Massachusetts. of Massachusetts, England. Total. 

1899 45 6 19 70 
1900 50 II 30 gl 
1901 45 3 76 
1902 59 2 28 89 
1903 43 4 28 75 
1904 47 5 17 6 
soon 44 4 20 

I 52 7 32 gr 
1907 44 6 40 go 
1908 5 27 71 
1909 30 2 65 
46 9 93 

GRADUATES OF OTHER COLLEGES. _ 
From New England outside Outside of New 
Class of Massachusetts. of Massachusetts. England. Total. 

1899 21 12 45 78 
1900 30 19 60 I 
1901 27 22 9 I 
1902 22 29 I 112 
1903 23 26 83 132 
1904 25 29 7 128 
1905 23 27 7 128 
I 30 45 8 167 
1907 32 33 I 

I 19 33 I 
1909 30 24 98 152 
1910 25 27 101 153 


Hotpinc no 
New England Outside 


From Mas- outside of of New Total of 
Class of sachusetts. Massachusetts. England. Total. Class. 

1899 II 2 8 21 169 
1900 II 2 3 16 216 
1901 2 _ 9 34 218 
1902 I 4 9 31 232 
1903 21 I 12 34 241 
1904 22 - 10 32 22 
mo 12 2 18 32 2 

3 2 I 3 35 293 
1907 1 5 I 41 285 
1908 14 I 9 24 243 
1909 II 3 12 26 243 
1910 15 I 18 34 280 


As the thirty-three Harvard seniors and the one Dartmouth senior in the 
first ae class have in each instance completed the work required for the 
A. R. degree, all members of the class are virtually college graduates. 
The same is true of practically the entire School. Of the sixty-three special 
students, twenty-seven have entered this year, and of these twenty-two are 
graduates of a college or university, four having received a degree in law. 

One hundred and twenty-one colleges and universities have representa- 
tives now in the School as compared with one hundred and twenty-two last 
year and one hundred and eighteen the previous year. In the first-year 
class sixty-eight colleges and universities, as compared with sixty-six last 
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year, are represented, as follows: Harvard, 93; Yale, 30; Brown, 11; 
Princeton, 9 ; Dartmouth, 8; Williams, 5; Amherst, Bowdoin, Columbia, 
Michigan, 4; California, Clark, Cornell University, State University of Iowa, 
Missouri, Rochester, Tufts, Washington & Jefferson, 3; Bates, Georgia, 
Hamilton, Leland Stanford, Jr., William Jewell, 2; Allegheny, Beloit, 
Carleton, Central, Chicago, Cornell College, Dakota Wesleyan, Dalhousie, 
De Pauw, Fargo, Fordham, Franklin, Georgetown College, Georgetown 
University, Gustavus Adolphus, Hamline, Holy Cross, University of Illinois, 
Iowa, Johns Hopkins, Kentucky State, Miami, Ohio Wesleyan, Oxford, 
Parsons, Pennsylvania, Pomona, St. Joseph’s, St. Lawrence, St. Vincent’s, 
Santa Clara, South, Syracuse, Trinity (Conn.), Trinity (N. C.), Union, Ver- 
mont, Virginia, Wake Forest, Washington, Wesleyan, Western Reserve, 
Western University of Pennsylvania, West Virginia, Wooster, 1. There are 
at present in the School eleven law school graduates, six ‘of whom hold 
academic degrees also, representing the law schools of the following univer- 
sities: Boston, Harvard, Illinois, Indiana, Iowa, Tennessee, George Wash- 
ington, Western Reserve, Boston Y. M. C. A., West Virginia. 


Wuat Rute or DECISION SHOULD CONTROL IN INTERSTATE CONTRO- 
VERSIES. — In the Articles of Confederation provision was made for the ap- 
pointment of commissioners to hear and determine controversies between 
the states, who were to decide the questions involved, not necessarily ac- 
cording to common law rules, but according to broad principles Of right 
judgment.’ And at the time of the adoption of the Constitution the nar- 
rowing effects of the establishment of the common law as a general rule of 
decision were contemplated.?_ Neither the Constitution itself, therefore, nor 
subsequent statutes establish the common law of England or of any state as the 
standard of decision for the Supreme Court in interstate controversies. But 
the absence of stipulated rules of decision and of forms of procedure does 
not appear to have embarrassed the court.* In the case of boundary dis- 
putes between the states, the common law of the contending states may 
well serve as an adequate standard of rights. But in complicated questions 
affecting the so-called quasi-sovereign rights of the states, — in cases, for 
example, involving the pollution or diversion of interstate rivers, — the 
adequacy of common law rules seems questionable. The United States 
Supreme Court has accordingly developed the doctrine, supported by two 
recent cases, that the common law of private rights is not the measure of 
the rights of the states in interstate controversies. Kansas v. Colorado, 
206 U. S. 46; Georgia v. Tennessee Copper Co., 206 U. S. 230. Georgia 
was granted relief in equity against a ‘Tennessee corporation which dis- 
charged noxious gases across the state line, on the principle that, though 
damages might be an adequate remedy for a private person, a state is not 
to be required to part with its quasi-sovereign rights for damages. This 
idea of state quasi-sovereignty also led the court to adopt in the Kansas 
case a position midway between the claim of Kansas, that the common law 


1 Art, IX. 
2 2 Elliott, Debates, 346. 
8 See Rhode Island v. Mass., 12 Pet. (U. S.) 657; Missouri a. Illinois, 200 U. S. 


496. 
* Rhode Island v. Mass., supra. See 19 HARV. L. REV. 606. 
5 See also Missouri v. Illinois, supra. 
® See also 21 Harv. L. REV. 47. 
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rule of riparian ownership should control, and the contention of Colorado, 
that international law should be the rule of decision.?. The court holds, on 
principles as broad as those suggested in the Articles of Confederation, that 
equality of right and a balance of benefits should be the rule of law in inter- 
state controversies, and suggests that the body of law which the court is 
building up in this manner is “interstate common law.” 

It is necessary, however, to employ this phrase cautiously, for “ inter- 
state common law” had, of course, no prototype antedating the formation 
of the Union.® But the conception of such a body of law is not fanciful, if 
simply taken to mean the principles established by the Supreme Court in its 
decisions of interstate disputes. In this sense it does not involve the much 
discussed question whether there is a common law of the United States as 
well as zz the United States.® For even though it is readily admitted that 
a separate federal common law of private rights does not exist, the Supreme 
Court is not forced to apply the common law of the states in the settlement 
of controversies between the states. That, indeed, would frequently be 
impossible, as when the rules of law of the conflicting states are opposed to 
each other. Moreover, it would deny the quasi-sovereign character of the 
states. This quasi-sovereignty, however, — the fact that a state as parens 

atriae has a higher status than a private person — is so well recognized by 
the Supreme Court that the mere fact that a state has no pecuniary interest 
in a controversy does not defeat the original jurisdiction of the court. The 
notion of a body of law applying peculiarly to interstate relations and this 
idea of quasi-sovereignty are interdependent. The latter justifies the former ; 
the former is made necessary by the latter. The sanction for such law is 
to be found in the general language of Article III of the Constitution, which 
wisely provided for a flexible and progressive system of law by omitting to 
define the standards which should control the Supreme Court. 


CLAIM OF UNCONSTITUTIONALITY BARRED BY ESTOPPEL. — The conten- 
tion, not infrequently made, that a party can never be estopped from set- 
ting up unconstitutionality, is universally denied, but the treatment of the 
question in the cases is far from satisfactory. Our courts do not sit to re- 
vise the work of their co-ordinate department of government, the legislature. 
Their duty is to decide the controversy of the parties then before them. If 
the application of a certain statute to the case would result in a clear viola- 
tion of the constitution, they will refuse to apply it. This, it would seem, is 
the rationale and extent of judicial power to declare legislation unconstitu- 
tional.! Moreover, as it is the duty of the legislature to act according to 
the constitution, the courts will naturally presume it has done so, and will 
apply the statute unless reason is shown why they should not.?_ The ques- 


7 See 8 Harv. L. REv. 138. 

8 Cf. Penn v. Lord Baltimore, 1 Ves. 443. 

9 See Von Holst, Const. Law, 161n; 36 Am. L. Rev. 498. 

19 Missouri v. Illinois, 180 U. S. 208. See also Kansas v. Colorado, 185 U. S. 125, 
142.° 


1 Marbury v. Madison, 1 Cranch (U. S.) 137,177, 178; Von Holst, Const. Law, 62; 
Cooley, Const. Lim., 7 ed., 228. 
2 See 7 Harv. L. REV. 129. 
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tion of estoppel is brought into some situations where, from the foregoing, 
it would seem unnecessary. It is controverted whether the state is estopped 
from setting up the unconstitutionality of.a statute. The question is fre- 
quently only one of materiality. If the state is not affected thereby, the 
constitutionality of the statute is not at issue, since the court need not re- 
fuse to apply the statute to the case before it lest it violate the constitution, 
and therefore the state cannot go into the question.® It is said, when a 
public officer is sued for money collected under a statute in his official 
capacity, he is estopped from denying its constitutionality to defeat the re- 
covery. Again the question of constitutionality is immaterial. Granted the 
statute is unconstitutional, still as between him and the state, on principles 
of agency or trusts, the latter is entitled to money he avowedly collected for 
it.* The question of constitutionality may thus be eliminated from other 
situations,® but not from all. When a person has accepted benefits under a 
statute,® or when he has merely begun suit under it, he is commonly said to 
be estopped from denying its constitutionality when it is attempted to impose 
upon him the liabilities created by it.’ Clearly this is not strict estoppel, 
for both parties are equally cognizant of the facts, and there is no misrep- 
resentation of fact acted upon. Still the courts feel that the adoption of 
such inconsistent positions in these situations would be contrary to fairness 
and justice’ Much the same feeling causes them to prevent a man dealing 
with a corporation as such from questioning the legality of its existence. 
For want of a better expression, apparently, they say the party is estopped. 
The truth is that the courts apply the statute to the case at bar because the 
party should not be permitted to show them why they should not. 

In a recent Kentucky case this doctrine was extended to estop everybody 
from denying the constitutionality of an apportionment statute in effect 
thirteen years. Adams v. Bosworth, 102 S. W. 861. This would seem to 
be going too far. It is difficult to see how the party has adopted inconsist- 
ent attitudes producing an unfair situation. And the weight of authority 
has properly not extended the doctrine to estop one who has been merely 
passive, nor even one who has voted under a statute.* Theoretically the 
mere efflux of time should be immaterial, as the court violates the constitu- 
tion as much in applying this statute now as it would have thirteen years’ 
ago, and statutes have been declared unconstitutional after longer lapses of 
time.® Then there is also the consideration that the whole community should 
not be kept from inquiring into a matter reaching, as this does, the very 
foundations of government.” It amounts to constitutional amendment in a 
most informal way. The expressed fear of the court that the opposite hold- 
ing would create enormous confusion through invalidating so much legis- 
lation, is unfounded, for, as another recent decision™ pointed out, the 
legislatures elected inder an unconstitutional apportionment are de facto 
ones, and as such their acts are entirely valid. 


8 People v. Brooklyn, etc., R. R., 89 N. Y. 75; Atty.-Gen. v. Perkins, 73 Mich. 303. 

* People vw. Bunker, 70 Cal. 212; Chandler v. State, 1 Lea (Tenn.) 296. 

5 Cf. State v. Gardner, 54 Oh. St. 24; State v. Heard, 47 La. Ann. 1679. 

® There are a few dicta to the effect that if he also requested the passage of the 
statute, he can be held in quasi-contract. See Shepard v. Barron, 194 U.S. 553. 

7 Daniels v. Tearney, 102 U. S. 415; Great Falls Co. v. Atty.-Gen., 124 U. S. 581. 

8 Counterman v. Dublin, 38 Oh. St. 51 8: Greencastle v. Black, 5 Ind. 557. 

® Philadelphia v. Ridge Ave. Ry., 142 Pa. St. 484. 

10 Denny v. State, 144 Ind 
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GRANTING CONCESSIONS FROM PUBLISHED INTERSTATE RAILROAD RATES. 
Section 10 of the Interstate Commerce Act as amended in 1889 made it 
a misdemeanor to obtain transportation at less than the regular rate by 
means of false billing, and provided that violations of this section should be 
prosecuted in any federal court having jurisdiction of crimes in the district 
in which the offense was committed.’ The federal statutes provide that when ~ 
any offense against the United States is begun in one circuit and completed 

in another the courts of either circuit shall have jurisdiction over the whole 
offense.2_ Under these enactments it has been held that the offense of obtain- 
,ing transportation at less than the regular rate by means of false billing is 
complete in the district in which the goods were delivered to the carrier, 
that actual carriage is not an essential element of the offense, and that 
courts in the district to which the goods were transported have no jurisdic- 
tion.? The Elkins Act of 1903, amending the Interstate Commerce Act, 
provided that the offense of giving or accepting concessions from the pub- 
lished rate should be prosecuted in any court of the United States having 
jurisdiction of crimes in the district in which the offense was committed or 
“through which the transportation is conducted.” * The Act also embodies 
the section of the federal statutes in regard to offenses begun in one juris- 
diction and completed in another. These amendments made by the Elkins 
Act are substantially unaltered by the legislation of 1906. It remains for 
the courts, therefore, to determine the exact effects of the changes made b 
the Elkins Act. 

Though jurisdiction is given to courts in the districts through which trans- 
portation is conducted, it is not probable that actual carriage has been made 
an essential element of the offense of obtaining the forbidden concessions. 
It is true that giving a “ free pass” is not a violation of the section of the 
Interstate Commerce Act forbidding the granting of preferences unless 
actual transportation is secured.’ But the concessions under consideration 
are like the concessions obtained by false billing, and if the goods are deliv- 
ered to the carrier, and the concession secured, even if the goods are lost 
before actual carriage, there is little doubt an indictment would be sustained. 
Consequently there is ground for holding that the provision under consid- 
eration is unconstitutional in that it provides for the prosecution of an 
offense in districts other than that in which it was committed. However, 
in a recent federal case where the goods were delivered and the concession 
received in one district, and the prosecution instituted in a different district, 
but one through which the transportation had been conducted, it was held 
that the court had jurisdiction. Armour Packing Co. v. United States, 153 
Fed. 1 (C. C. A., Eighth Circ.). In the decision, while it is tacitly admit- 
ted that the offense is complete when the concession is obtained and the 
goods delivered to the carrier, the clause giving jurisdiction to courts in the 
districts through which the transportation is conducted is held constitutional 
by resorting to the analogy of the fiction of continuing trespass made use of 


1 26 Stat. at L. 858. 

2 14 Stat. at L. 454. 

8 Davis v. United States, 104 Fed. 136. 

4 32 Stat. at L. 847. By this act it is made unlawful “ to offer, grant, or give, or to 
solicit, accept, or receive any rebate, concession, or discrimination in respect to the 
transportation of any property in interstate or foreign commerce.” 

5 Jn re Huntington, 68 Fed. 881. 

6 See Amend. VI. 
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in some cases of larceny.’ Obtaining concessions whereby transportation 
at less than the published rate is secured is considered a continuing act. 
If the illegal act is complete when the concession is secured and the goods 
delivered to the carrier, it is difficult to see how part of the same illegal act 
is committed every time the goods pass into a new district. 


EXCLUSIVE FEDERAL CONTROL OVER NaTIONAL Banks. — It was early 
settled that Congress had the power to create national banks, as instru-_ 
ments “ necessary and proper” for carrying on the fiscal operations of gov- 
ernment.’ And to enable these banks to exercise their national functions 
of providing a currency and of creating a market for government loans, the 
grant of ordinary banking powers is justified.? Furthermore, to assure the 
efficiency of these federal agencies, it is necessary that both in the exercise 
of their national functions and in their ordinary banking business they 
should be protected from any state interference which might impair or de- 
stroy their usefulness. It is accordingly settled that a state cannot tax a 
national bank, unless the federal government give special permission.’ It 
seems obvious that any interference with the purely national functions of the 
bank is unconstitutional. The ordinary business, on the other hand, is done 
under the general state laws unless some special act of Congress covers the 
matter. Thus, a national bank ordinarily takes title to property subject to 
the qualifications imposed by the state law.® Similarly, a state law, which 
exempts from trustee process negotiable paper transferred before due to a 
bank within the state, is valid although it works to the discrimination and 
disadvantage of a national bank without the state.® In this class of cases 
the state law interferes with the bank, but as it touches only the general 
business and does not conflict with any express law, it is upheld. But 
Congress, having the right to grant general banking powers, can regulate 
the exercise of those powers and protect the banks in that business. Unless 
the law be unconstitutional because not a reasonable exercise of the power 
to regulate or protect, or because contrary to some constitutional provision 
such as the Fourteenth Amendment, it will supersede the state law which 
formerly controlled. ‘The national laws may supersede all state laws on the 
subject, or they may be merely supplemental and overrule only the laws in 
direct conflict. An example of the latter class is the case where the federal 
law mentions certain crimes of bank officers. For these crimes the officers 
can only be punished by the national government, but that does not pre- 
vent the state from punishing for other crimes committed by bank officers 
contrary to state laws.” But if, on the other hand, the national government 


- undertakes to make a system of rules and regulations covering an entire 


subject, such as the insolvency of a national bank, all state laws on the sub- 
ject, even if not in direct conflict with the federal law, are annulled. Sim- 


7 See 12 Harv. L. REv. 425. 


1 McCulloch v. Maryland, 4 Wheat. (U. S.) 316. 

McCulloch v. Maryland, supra ; People v. Bank, 123 Cal. 

4 McClellan vz. ‘Game, S. 

5 Bank v. Augusta, etc., Co., 104 Ga. 403. 

® Hawley v. Hurd, etc., "Co, 72 Vt. 122. 

7 State v. Tuller, 34 Conn. 280. 
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ilarly, the National Banking Act, which provides what interest the banks 
can charge and the results and penalties of taking usury, has been construed | 
as sweeping away all state usury laws as far as they affect national banks.® 
A recent New York case shows the far-reaching effect of this doctrine. 

The proposition is upheld that a note between A and B, which by state law 
is absolutely void for usury, is enforceable when discounted by a national 
bank. Schlesinger v. Gilhooly, 189 N. Y. 1." Thus, through the power to 
say that a defense given by the state shall not be good against a national 
bank, the whole law of the state as to usury is rendered ineffective, for a 
note otherwise void can be made enforceable, as to the principal at least, . 
by a sale to a national bank. The result is astounding, but seems a logical . 
consequence of the power of Congress to pass exclusive laws as to the busi- - 
ness dealings of national banks. 


RECOVERY UNDER EXEcuToRY ILLEGAL CONTRACTS.—It is a general 
rule of law that no cause of action arises out of an illegal contract whether 
recovery be sought on the contract for a breach of it or in quasi-contract. 
It is the settled policy of the law not to allow a legal right to be based upon 
an illegal transaction. Under no circumstances, it seems, can there be a 
recovery if the contract contemplates the performance of an act which is 

_malum in se;* for in such cases the formation, as well as the performance 
of the contract, is an injury to the state. Thus, where there is an agreement 
to share the proceeds of a common crime, one criminal cannot recover from 
the other who takes the whole.? Again, if the illegal act, though only malum 
prohibitum, has been completed in whole or in part, the law will not inter- 
fere if the parties are equally at fault,* for the harm to the state can no longer 
be prevented. Thus, where a bankrupt paid a creditor a sum of money not 
to appear at his examination, nor to oppose his discharge, the bankrupt was 
not allowed to recover after the defendant had failed to appear at the exam- 
ination, though no application for the discharge had been filed.* 

But where the purpose of the contract is not ma/um in se, and is not ac- 
complished, a recovery has been allowed in two sorts of cases. The first 
class is where neither party agrees to do an act illegal in itself, apart from 
the contract, but where the performance becomes illegal because done in 
pursuance of the contract. This includes the so-called “ stakeholder cases,” 
in which the loser is allowed to recover from the winner, if the stakeholder 
pays over the stakes after the loser has revoked his authority. The policy 
of allowing a recovery in these cases is clear ; either party is given a chance 
to avoid the contract and prevent its performance. The second class in- 
cludes those cases in which, having paid the defendant to commit an illegal 
act, the plaintiff is allowed to disaffirm the contract at any time before the 
defendant has performed, and to recover that which he has advanced. Thus, 


9 Farmers’, etc , Bank v. Dearing, gt U. S. 29. 
10 See 20 HARV. L. REV. 581. 

1 See Spring Co. v. Knowlton, 103 U. S. 49. 

2 The Highwayman’s Case, Scott, Cas. on Quasi-Contracts, 666. See Tappenden 
v. Randall, 2 B. & P. 467. 

8 If the parties are not in pari delicto, he who is .ess at fault may recover whether 
or not the contract is executed. White v. Franklin Bank, 22 Pick. (Mass.) 181. See 
20 Harv. L. REv. 60. 

* Kearley v. Thomson, 24 Q. B. D. 742. 

5 Love v. Harvey, 114 Mass. 80. 
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where a woman paid the defendant to procure a husband for her, she was 
allowed to recover the money so paid, since the defendant had not per- 
formed.® ‘This, too, seems to be in accordance with the policy of the law 
to prevent, not the formation, but the performance of such contracts. Is a 
recovery allowable in a possible third class of illegal contracts, véz., those in 
which the plaintiff agrees to do the illegal act, and, disaffirming after he has 
partially performed, seeks to recover for the partial performance? It was 
held in a recent Massachusetts case that he can recover so long as the part 
performance itself was not illegal. astern Expanded Metal Co. v. Webb 
Granite and Construction Co., 81 N. E. 251. This seems correct, for as 
far as the illegal act is concerned the contract was still executory ; and a 
recovery before the harm was done would tend to prevent the doing of it. 
Therefore the rule may now, perhaps, be broadly stated, covering all these 
classes of cases, that a recovery is allowed in quasi-contract for benefits fur- 
nished under a contract illegal but not ma/um in se, so long as no part of 
the illegal purpose has been consummated. 


THE EXERCISE OF NON-JUDICIAL FUNCTIONS BY THE JUDICIARY. — In 
the European states the theory of separation of powers has been accepted 
as a decree that the legislative and executive branches, in the administration 
of public affairs, shall be free from interference by the judiciary.’ In Amer- 
ica, however, the separation of powers has not been taken as a limitation 
upon the judiciary, but rather as an elevation of it to the position of an 
independent department of government as supreme in its particular field as 
either of its co-ordinate departments in theirs.? If this theory of govern- 
mental organization is to be successfully executed, it is imperative that each 
department exercise vigilance to see that none of the functions delegated to 
it by the constitution are exercised by co-ordinate departments ;* equally, 
it must be careful not to infringe the prerogatives of the other branches.‘ 
Moreover, a proper respect for its dignity as an independent, co-ordinate 
branch of government must compel it to decline to perform duties where its 
final action is to be subjected to review by another department.’ It would 
seem that, with the prerogatives of each department thus guarded, the whole 
purpose of the separation of powers is achieved. Subject to these limitations 
each department should. be free to perform any duties assigned to it. The 
practical difficulties in the operation of this scheme of government arise from 
the fact that all the functions of government are not capable of being readily 
subjected to classification as executive, legislative, or judicial. Indeed it is 
asserted that some of the functions of government may equally well be as- 
signed to any one of the departments.* However, the tendency of the courts 
has been to insist that none but judicial functions may be exercised by the 


6 Hermann v. Charlesworth, [1905] 2 K. B. 123. See 12 Harv. L. REv. 436. 

1 Lowell, Governments and Parties in Continental Europe, 55. 

2 See The Federalist, Number 51. 

8 See Taylor v. Place, 4 R. I. 324. 

4 Norwalk Street Ry. Co’s ‘a. 69 Conn. 576; Shephard v. Wheeling, 30 W. Va. 
479; Auditor v. Atchison, etc., R. R. Co., 6 Kan. 500, 
“ & —_ S) Hayburn’s Case, 2 Dall. (U..S.) 410. See United States v. Ferreira, 13 

ow. (U.S.) 40. 

6 Paul v. Gloucester County, 50 N. J. L. fe 9 State v. Brill, 111 N. W. 639 
(Minn.); Salem, etc., Corporation v. County o » 100 Mass. 282. 
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judiciary." Although this assertion may rest in part on a theory that the 
constitution has granted to the judiciary only judicial powers,’ it seems 
generally due to the repetition of a dictum by federal judges on their 
refusal to render a judgment which would be subject to revision by the 
executive department.’ If it is proper for the judiciary to decline to per- 
form any but judicial functions, it must also be proper for the executive 
to decline to perform aught but executive functions, and for the legislature 
to refuse to do anything not in its essence legislative. And consequently, 
if it is true that some functions of government do not properly fall within 
any particular department, either the constitutional machinery is hopelessly 
inadequate or this theory of limitation of departmental activity must fall. 

It is inconceivable that the introduction into our constitutions of the 
theory of the separation of powers makes it possible that any function of 
government must remain unexercised because of difficulty in ascertaining to 
which department it properly belongs. Certainly the judiciary cannot, with 
propriety, decline to perform a duty attempted to be imposed upon it, un- 
less the department to which that duty belongs is definitely ascertained to 
be one other than the judicial. The Appellate Division of the Supreme 
Court of New York has recently sustained the constitutionality of a statute 
which imposed on the courts the duty of rendering decisions on dis- 
puted election ballots, counting all the ballots cast, and issuing an order 
which should supersede the regular election returns. Metz v. Maddox, 105 
N. Y. Supp. 702. Although this statute imposes duties which differ in many 
respects from those ordinarily performed by courts, it does not seem pos- 
sible to attribute those duties with certainty to either the executive or the 
legislative departments. It is therefore conceived that the true theory of 
the separation of powers supports the assumption of this burden by the 
judiciary." 


NATURE OF THE INTEREST CREATED BY AGREEMENTS RESTRICTING THE 
Use or REatty. — It is admittedly law that an agreement restricting the use 
of land is enforceable in equity. But the true nature of the right acquired 
is as yet unsettled. It has been likened to a combination of a specifically 
enforceable contract and a constructive trust,’ and compared with a warranty 
of title? and with a negative easement. It has many points of resemblance 
to this last, though not rising to the dignity of a true legal easement. In 
neither case has the owner of the dominant estate any right to do an act on 
the servient ; and in both the right should properly arise by covenant and 
not by grant. It has been argued that a right of property is destroyed by a 
restrictive agreement and belongs to no one ; but this is no more true than 
in the case of a negative easement. If there is an agreement not to build, 


7 In the Matter of the Application of the Senate, to Minn. 78. 

8 The Constitution of the State of New York does not expressly confide the judicial 
power to the courts. 

® Note to Hayburn’s Case, supra. 

1) State v. Bates, 96 Minn. 110. 

ll Cf. Citizens Bank v. Town of Greenough, i, Rag Y. 215; Forsythe v. City of 
Hammond, 68 Fed. 774; Robinson v. Kerrigan, 90 129 (Cal.); Somerset v. Hun- 
terdon, 52 N. J. L. 512. 


1 See 5 Harv. L. REv. 274. 
2 See 17 Harv. L. REV. 174. 
8 See Fry, J. in Dalton v. Angus, 6 App. Cas. 740, 771. 
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neither the promisor nor the promisee can build on the promisor’s land ; if 
there is an easement for lateral support, neither the owner of the servient 
nor the owner of the dominant tenement can excavate on the servient. But 
the right is not destroyed ; it is merely divided, since either can act with 
the other’s consent. The benefit of such a covenant passes to the pur- 
chaser of the covenantee’s land whether he knew of the covenant or not,‘ 
and the covenantor is free from all liability as soon as he conveys away his 
land. The land is bound in the hands of subsequent grantees, under- 
lessees,® or mere occupiers,’ with notice; or even, it is believed, in the 
hands of one who has acquired the title by adverse possession.* Moreover, 
such agreements have been held to create interests in land within the statute 
of frauds.® The fineness of the distinction between these rights and negative 
easements is further indicated by the fact that a covenant not to obstruct 
lights will create a legal easement,!° while a covenant not to build beyond 
a certain line will not. 

The question whether the right created by a restrictive agreement is a 
property right, was presented in a recent case of eminent domain proceed- 
ings, in which the court refused to allow the owner of such a right compen- 
sation, on the ground that he had no common law easement. Wharton v. 
Onited States, 153 Fed. 876 (C. C. A., First Cire.). Even if these rights 
are not true common law easements, practically the only distinction, as we 
have seen, is that they are enforceable only in equity, and consequently 
can be extinguished by a sale to a bona fide purchaser. ‘Therefore, at the 
present time, when the differences between law and equity have been so 
greatly diminished, and when the registry acts give constructive notice, 
there seems to be no valid reason why such rights should not be held 
property rights, equitable rights only, to be sure, but still property. At all 
events, when land subject to restrictive agreements is taken by eminent 
domain, in justice, and on analogy to cases of inchoate dower," it seems 
clear that the government should pay the owner of the quasi-servient estate 
its value when discharged of the easement, and that he, in turn, should 
account to the owner of the quasi-dominant for a just share of the com- 
pensation received. For the same reasons it follows that if the owner sells 
the land to a dona fide purchaser he should account for a share of the pro- 
ceeds, since he has received the full value of the land unencumbered, and 
has destroyed at least an equitable property right. 


RECENT CASES. 


ATTORNEYS — DuTIES ATTACHED TO THE OFFICE — ORDER TO Pay UN- 
ENFORCEABLE OBLIGATION. — A solicitor wrote to his client’s former solicitors 
that the client had placed in his hands the full amount of their bill, so that he 


4 See ey, “oe v. Hosegood, [1900] 2 Ch. 388, 406. 


5 Hall v. Ewin, 37 Ch. D. 74. 
6 — Bros. v. Holmes, [1900] 1 Ch. 188. 
7 Mander v. Falke, [1891] 2 Ch. 554. 
8 Re Nisbet and Potts Contract, 906] 1 Ch. 386. 

® Wolfe v. Frost, 4 Sandf.Ch.(N. Y.) 72; Rice v. Roberts, 24 Wis. 461. The cases 
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City Ass’n, 41 N. J. Eq. 606, 609. : 
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would be in a position to pay them. Relying on this statement, they forbore 
proceedings to enforce payment. He/d, that the solicitor has no defense to 
summary process for payment of the bill. / re A Solicitor, [1907] 2K. B. 539. 

The court took the position that whether or not the transaction created any 
legal or equitable right is immaterial; since the solicitor gave his word to 
pay, the court will compel him to do so. It is general law in this country that 
the remedy by summary proceeding lies only on the application of a client 
against his attorney. Hess v. Foseph, 7 Rob. > - Y.) 609. It is also held that 
the latter may plead whatever defense he would have to an action. ones v. 
Miller, 1 Swan (Tenn.) 151. A different view, however, prevails in England. 
The applicant need not be the solicitor’s client. Ju re Gee, 2 D. & L. 997. Nor 
can the solicitor plead certain technical defenses, such as the statutes of frauds or 
of limitations. /n re Hilliard, 2 D.& L.919; Ex parte Sharpe, 5 Dowl. P. C. 
717. This view is based on the theory that the process is to secure honorable 
conduct on the part of officers of the court when acting in that capacity, and 
that the legal validity of the undertaking is solely a secondary consideration. 
Ex parte Bentley, 2 Deac. & C. §78. The eo doctrine seems better on 
principle, since the proceeding is primarily for the punishment of the attorney 
rather than for the relief of the client. 


BANKRUPTCY — PREFERENCES — RETURN OF MISAPPROPRIATED FUNDS 
THROUGH MISAPPROPRIATING AGENT. — The president of a bankrupt corpo- 
ration, just before failure, repaid to himself as agent of the defendant company 
money which he had secretly misappropriated for the use of the bankrupt cor- 
poration. Under § 60 of the Bankruptcy Act of 1898, if a preference is given 
and “the person receiving it . . . or his agent acting therein, shall have had 
reasonable cause to believe that it was intended thereby to give a preference,” 
the trustee may recover the property. e/d, that the trustee in bankruptcy can- 
not recover. McNaboe v. Columbian Manufacturing Company, 153 Fed. 967 
(C. C. A., Second Circ.). 

The general rule is that the knowledge of the agent is the constructive knowl- 
edge of the principal. Wright v. Cotten, 140 N.C. 1. But if the agent acts 


fraudulently toward his principal for his own benefit, the doctrine of constructive 


knowledge does not apply. /# re Marseilles, etc., Co., L. R. 7 Ch. 161; De Kay 
v. Hackensack Water Co., 38 N. J. Eq. 158. Many courts say that in such cases 
there is a presumption that the agent will not communicate with the principal; 
but the true ground is that the agent is acting beyond the scope of his authority. 
Allen v. South Boston Ry. Co., 150 Mass. 200; contra, Frenkel v. Hudson, 
82 Ala. 158. In the present case, therefore, if the agent was acting beyond the 
scope of his authority he ceased to represent the defendant in the transaction, 
re the words in the Bankruptcy Act, “or by his agent acting therein,” cannot 
as a matter of law make the defendant liable for his knowledge acquired in such 
transaction. It might be arguable that while the defaulter was not the defend- 
ant’s agent to misappropriate the funds, he was its agent to collect the resulting 
debt of the bankrupt company, but the court seems correct in treating it as vir- 
or one secret fraudulent transaction. Lindsey v. Lambert Building Assn, 
4 Fed. 48. 


BANKRUPTCY — PREFERENCES — RETURN OF PAYMENT TO DEBTOR Pay- 
ING IN IGNORANCE OF SET-OFF. — Bank A, shortly before bankruptcy, fraudu- 
lently appropriated the proceeds of a note it collected for bank B. Bank B, not 
knowing of the appropriation, collected a draft, as agent for A, and forwarded 
the proceeds, which were received by the assignee in bankruptcy. It appeared 
that the day before going into bankruptcy the partners composing bank A 
had declared that B “owes us as much as we dothem. That is a stand-off.” 
Held, that B may recover back enough of the fund forwarded to satisfy 
its claim. Jn re Northrup, 152 Fed. 763 (Dist. Ct., N. D. N. Y.). 

If the conversation between the partners is interpreted as setting aside A’s 
claim against B in trust for B, it would seem to create a preference. It is true that 
B, if sued, could set off its claim against A, under § 68 of the Bankruptcy Act 
of 1898 providing for the set-off of mutual debts and mutual credits. See 
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Goodrich v. Dobson, 43 Conn. 576. A’s claim is, nevertheless, absolute, and 
must be paid by cash or set-off ; hence it is a part of his assets to which the 
general creditors are entitled. It cannot be said that a claim to which there is 
no defense is of no value merely because the debtor may invoke his right to set- 
off. Onthe other hand, it ma urged that A, by receiving the money, fraudu- 
lently permitted B to destroy his set-off and therefore held it in trust,as when . 
a bankrupt receives goods knowing of his i ce ingie In the latter case, how- 
ever, the bankruptcy would be a good ground for refusal to deliver, while in the 
present case, again applying the same reasoning, A had an absolute right to 
receive payment, se pt cash or set-off, which should be devoted to the in- 
terests of the general creditors. 


BANKRUPTCY — PRIORITY OF CLAIMS — INFANT’S CLAIM AFTER AVOID- 
ANCE OF CONTRACT. —An infant obtained a bill of sale from a bankrupt to 
secure advances a per made, and after his claim of preference by virtue of 
such bill of sale had been disallowed, he elected to avoid his contract and claimed 
the whole amount advanced, on the ground of his infancy. He/d, that he is 
entitled only to claim as a general creditor. Ja re Huntenberg, 153 Fed. 768 
(Dist. Ct., E. D. N. Y.). 

A creditor who has received a preference and has been compelled by judg- 
ment to surrender it, may nevertheless prove his claim against the estate. 
Keppel v. Tiffin a Bank, 197 U. S. 356; see 19 Harv. L. REv. 59. 
And the avoidance of his contract by an infant who has advanced money is 
effective only to constitute him a creditor for the amount, which he may imme- 
diately recover in assumpsit. See Robinson v. Weeks, 56 Me. 102. His claim, 
in such an event, does not appear superior to that of the ordinary creditor. 
Consequently, as infancy is not a ground for priority in payment from the estate 
under § 64 of the Bankruptcy Act, which provides for priorities, the result 
reached in the present case seems eminently sound. 


BANKRUPTCY — PROVABLE CLAIMS — PROOF AFTER TERMINATION OF 
COLLATERAL LITIGATION. — An attachment suit pending at the time of bank- 
ruptcy against the bankrupt at the suit of a creditor did not terminate within a 
year and comp days after the adjudication. edd, that the creditor is entitled 
to prove his claim after the termination of the suit. /# re Baird, 154 Fed. 215 
(Dist. Ct., E. D. Pa.). 

§ 57 of the Bankruptcy Act of 1898 provides that “claims shall not be 
proved against a bankrupt estate subsequent to one year after the adjudica- 
tion; or if they are liquidated by litigation and the final judgment therein is 
rendered within thirty days before or after the expiration of such time, then 
within sixty days after the rendition of such judgment.” The court in the pres- 
ent case expressly defers to the authority of a recent case which interpreted 
this exception clause to mean, ‘‘if . . . the final judgment therein is rendered 
within thirty days before the expiration of such time, or at any time thereafter.” 
Powell v. Leavitt, 150 Fed. 89. This departure from the explicit and unam- 
biguous terms of an exception clause, evidently intended to be prohibitory and 
to ensure a speedy settlement of the estate, is in violation of the first principles 
of statutory construction requiring strict interpretation of such clauses. See 
U. S. v. Dickson, 15 Pet. (U. S.) 141, 165. If provision is needed for such 
a contingency as the case presents, it is a matter for legislative discretion, not 
for extraordinary judicial license. 


CARRIERS — CONNECTING LINES — THROUGH RATES. — Goods were shipped 
on a through bill of lading over connecting railroads which did not give joint 
through rates. While the goods were in transit over the first railroad, the 
second lowered its rates. He/d, that the shipper must pay the combined rate 
existing at the time he shipped and cannot take advantage of the reduction. 
Jn the Matter of Through Reutes and Through Rates, 12 Interst. C. Rep. 190. 

When two railroads have _— to establish through routes between points 
in separate states, the charge they make is to be regarded as a unit. See Brady 
v. Penn. Ry. Co., 2 Interst. C. Rep. 78. Recognition of a through bill of 
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lading by connecting carriers puts them in the same position as if they had 
expressly agreed to establish through routes. Cincinnati, etc., Ry. Co. v. /nter- 
state Com. Com., 162 U.S. 184; see Louisville, etc., Ry. Co. v. Behlmer, 175 
U. S. 648,662. This ruling of the Interstate Commerce Commissioners — 
to the class of routes thus created the rule that the sum of the charges of each 
carrier must be a unit ae to a single established joint rate. Their 
holding, that the rate as fixed at the time of shipment is unalterable by the 
second carrier, will tend to relieve the shipper from unexpected increase in 
freight charges, and furthermore, to remove an uncertainty that lately has much 
troubled shippers and carriers when similar changes in rates have been made. 


CARRIERS — DuTY TO TRANSPORT AND DELIVER — REMOVAL OF SPUR 
TRACK WITHOUT NorTIce. — The defendant, as part of its public business, 
operated a spur track, over which it had carried wood for the plaintiff. This 
operation was not required by statute or charter. The plaintiff had wood ready 
for transportation, some of which was already in the custody of the defendant 
when the latter removed the track without notice. He/d, that the plaintiff can 
recover for the damage caused by the failure to give reasonable notice of the 
removal. Durden v. Southern Ry. Co., 58 S. E. 299 (Ga., Ct. App.). 

The defendant’s duties were only those imposed by the common law, and its 
right to remove the track seems well established. Jones v. Newport News, etc., 
Co..65 Fed. 736. But a common carrier is bound to carry according to its 
profession. Pickford v. Grand Function Ry., 8 M. & W. 372. It is liable for 
damages caused by the publication of a time-table it knows to be inaccurate. 
Denton v. G. N. Ry.,5 E & B. 860. And the same principle that applies to 
representations published in a time-table seems applicable to representations of 
a carrier made public by its acts. Consequently, if the defendant, while it main- 
tained the track, had refused without notice or valid reason to carry wood for 
the plaintiff, it would have been liable for the resulting damage. Streeter v. 
Horlock, 7 Moore C. P. 283. Usually the carrier is not liable unless the goods 
have been tendered. Lzttle Rock, etc., Ry. v. Conaster, 61 Ark. 560. But this 
does not apply where part of the goods have been tendered. Houston, etc., Ry. 
v. Campbell, 91 Tex. 551. Therefore, in the present case, by failing to give 
notice before removing the siding, the railroad refused to carry a tendered ship- 
ment according to its profession and should be liable for the resulting damage. 


ConFLICT OF LAWS— OBLIGATIONS EX DELICTO —WHETHER LAW OF 
PLACE OF DEATH OR OF INJURY GOVERNS ACTION FOR DEATH. — The Penn- 
sylvania statute gave the widow a right of action for death by wrongful act. 
The New Jersey statute vested such a right in the personal representative. 
A widow whose husband had died in Pennsylvania from injuries received in 
New Jersey, through the negligence of the defendant, brought suit. Ae/d, that 
she may recover under the Pennsylvania statute. Hoedmacher v. Lehigh 
Valley Ry. Co., 66 Atl. 975 (Pa.). 


The fatal impact is somewhat ange ig | selected as the element in murder - 
t 


giving criminal jurisdiction, regardless of the place of death. State v. Gessert, 
21 Minn. 369. Likewise, where death results from negligent injury, it has been 
assumed that the cause of action arises where the injury, and not where the 
death, takes place. Slater v. Mexican Nat'l Ry. Co., 194 U. S. 120, 127. 
If the statutes of the place of injury give no action, recovery is refused even if 
a remedial statute exists at the place of death. De Harn v. Mexican Nat'l Ry. 
Co., 86 Tex. 68; Rudiger v. Chicago, etc., Ry. Co., 94 Wis. 191. It is true that 
such statutes create a new right of action, to the accrual of which death is a 
condition precedent. See 15 Harv. L. Rev. 854. The decisions cited, how- 
ever, lead to the conclusion that while the prosecution for murder or civil action 
for death cannot be maintained until death occurs, the real cause of action is 
the infliction of the injury. The results of the injury merely determine the 
character of the action. But the law of the place where the cause of action 
accrues should govern, hence the present decision seems unsound. 


CONFLICT OF LAWS — TESTAMENTARY SUCCESSION — ADMINISTRATION 
OF TRUSTS OF PERSONALTY CREATED BY WILL. — An Illinois testator be- 
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ueathed a fund in trust for a married woman with a provision that during the 
lifetime of her husband she should receive only the interest. The trustee, the 
cestui, and the property were in Texas. By the law of Texas such restraint is 
enforceable ; by the law of Illinois it is not. While her husband was still alive 
the cestuz sued to get the corpus of the trust fund. Ae/d, that the cestuz cannot 
recover, since the administration of the trust is governed by the law of Texas. 
Lanius v. Fletcher, 101 S. W. 1076 (Tex., Sup. Ct.). 

Questions of the administration of testamentary trusts of personalty are prop- 
erly governed by the law of the place of administration. Parkhurst v. Roy, 7 
Ont. App. 614; see 20 Harv. L. REV. 382, 393. The decision in the present 
case, however, was based, not on this sound ground, but on the theory that the 
law of Texas governed because it was the evident intention of the testator that 
it should govern. This is clearly a misconception. It is true that the testator’s 
intention as to what law should govern may be of importance. Thus, in inter- 
preting the meaning of a bequest, if the testator had in mind the law of another 
state, it will be construed by that law. Harrison v. Nixon, 9 Pet. (U.S.) 483, 
504. Again, in cases where the place of administration is doubtful, the intention 
is important because it helps to determine that place, which would ordinarily 
be the domicile of the testator. Cross v. U. S. Trust Co.,131 N. Y. 330; 
Rosenbaum v. Garrett, 57 N. J. Eq. 186. But to say that a trust, created and 
administered in the same state, could by the mere desire of the testator be 
governed by the laws of some foreign state, is to reduce the proposition relied 
on by the court to an absurdity. 


CONSPIRACY — CRIMINAL LIABILITY — DAMAGE TO PERSON IN HIS TRADE 
oR CALLING. — In accordance with an agreement of theatre managers to ex- 
clude the complainant, a dramatic critic, from their play-houses, he was refused 
admission to certain performances. The sole motive of the theatre managers 
was to protect themselves from public articles reflecting on their personal integ- 
rity and on their religious faith. AHe/d, that the agreement is not criminal 
under the Penal Code of New York. People v. Flynn, 189 N. Y. 180. 

For a discussion of this case in the lower court, see 20 HARV. L. REV. 68. 


CONSTITUTIONAL LAW — NATURE AND DEVELOPMENT OF CONSTITUTIONAL 
GOVERNMENT — STATE QUASI-SOVEREIGNTY.— The State of Georgia as 
quasi-sovereign sought to enjoin a Tennessee corporation from discharging 
noxious gases across the state line. It did not appear that an action at law 
would be an inadequate remedy, if it were an issue between private parties. 
Held, that if the defendant failed to abate the nuisance, an injunction should 
be granted. Georgia v. Tennessee Copper Co., 206 U. S. 230. See NOTEs, 
p- 132. 


CONSTITUTIONAL LAW — POWERS OF CONGRESS — EXCLUSIVE FEDERAL 
CONTROL OVER NATIONAL BANKS. —§ 5198 of the U. S. Compiled Statutes 
1901 provides that, though a national bank knowingly charges a usurious rate of 
interest, the instrument shall not be void. N. Y. Laws 1837, c. 430, § I, pro- 
vides that all instruments charging a usurious rate shall be void; but N. Y. 
Laws 1892, c. 689, § 55, makes state banks subject to the same usury laws as 
national banks. A note was made by the defendant at a usurious rate to a 
ee not a bank. It was later bought at a legal rate by the plaintiff, a state 

ank. Hed, that since Congress exercised its power of passing exclusive laws 
governing the effect of usury on national banks, as to such banks, and conse- 
quently as to state banks, the general usury law is superseded, and hence the 
note is enforceable. Schlesinger v. Gilhooly, 189 N. Y. 1. See NOTES, p. 136. 


CONSTITUTIONAL LAW— POWERS OF THE JUDICIARY — INTERSTATE 
Common Law. — Kansas filed a bill in the United States Supreme Court to 
restrain Colorado from using the waters of the Arkansas River fer irrigation 
purposes. On the question as to what rule of decision should apply, Kansas 
contended that the common law rule of riparian ownership should. control ; 


Colorado, that on principles of international law controversies between states 
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should be justiciable only if justifying reprisal between independent nations. 
Held, that broad principles of state equality should control, and that the body 
of decisions on interstate controversies constitute interstate common law. 
Kansas v. Colorado, 206 U. S. 46. See Noress, p. 132. 


CONSTITUTIONAL LAW—SEPARATION OF POWERS—JUDICIAL RECOUNT 
AND RE-CANVASS OF BALLOTS.—A statute provided that upon petition by 
any candidate for a certain office the Supreme Court must summarily canvass 
the ballots cast. He/d, that the statute imposes judicial duties on the courts 
and is therefore valid. Metz v. Maddox, 105 N. Y. Supp. 702 (App. Div.). 
See NOTES, p. 138. 


CONSTITUTIONAL LAW— WHO CAN SET UP UNCONSTITUTIONALITY — 
EsTOPPEL THROUGH LAPSE OF TIME. — The plaintiff sought to assail an act 
of the legislature, passed thirteen years before, dividing the state into senatorial 
districts. Held, that it is too late to question the validity of the act. Adams 
v. Bosworth, 102 S. W. 861 (Ky.). See NOTES, p. 133. ; 


CRIMINAL LAW — SENTENCE — FEDERAL CourTs’ RIGHT TO IMPRISON 

- TO EnForcE Fine.— The defendant was convicted under a federal statute 

ordering punishment by a fine, but providing no penalty of imprisonment. 

Held, that the court has common law jurisdiction to decree that the defendant 

shall stand committed to jail until the fine be paid, or he be otherwise dis- 

ceongee according to law. Ex parte Barclay, 153 Fed. 669 (Circ. Ct., Dist. 
e. 


A sentence which does not conform to the punishment provided by statute is 
void. /n re Pridgeon, 57 Fed. 200. But at common law, a sentence of fine 
may provide that the defendant stand committed till his fine be paid. Harris 
v. Commonwealth, 23 Pick. (Mass.) 280. The theory allowing such imprison- 
ment is that the fine alone is the penalty, whereas the imprisonment enforces 
its collection. Ex parte Bryant, 24 Fla. 278. The commitment being on this 
basis, the sentence in the principal case would not be void in a common-law 
court as exceeding the statute. But whether federal courts have common-law 
powers in this respect admits of doubt. The courts of the United States, as a 
general rule, have no common-law jurisdiction in criminal cases. U.S. v. Lewis, 

6 Fed. 449. But they are authorized to adopt common-law procedure when the 
jurisdiction and powers given by United States laws do not provide adequate 
remedies. U.S. Comp. STAT. 1901, § 722. Such inadequacy did not exist in 
the principal case, since federal statutes provide for the collection of fines by 
execution against the defendant’s property, as in civil cases. U. S. Comp. 
STAT. 1901, § 1041. The decree of imprisonment seems therefore unjustified 
as an exercise of common-law powers. A previous decision, however, supports 
such a sentence, although the court gave no reasons for its conclusion. Ex 
barte Fackson, 96 U. S. 727, 737+ 


DECEIT — NEGLIGENCE AS SUBSTITUTE FOR INTENTIONAL UNTRUTH — 
LIABILITY OF NATIONAL BANK DIRECTORS.— The defendant, a director of 
a national bank, participated in the report of the financial condition of the bank 
ee by statute. The report was in fact false, and the plaintiff acted thereon 
and suffered damage. edd, that the defendant is liable only if he published 
= report with knowledge of its falsity. Yates v. Jones Nat’! Bank, 206 U. S. 
158. 

oo from statute it would seem that liability would attach if there was no 
honest belief in the truth of the report. See Derry v. Peek, 14 App. Cas. 337. 
The National Bank Act requires the publication of a verified report, and pro- 
vides that every director who knowingly participates in the violation of any 
provision of the act shall be liable. 3 U. S. Comp. STAT. Igor, §§ 5211, 
5239. And the present case holds that this statute excludes common law lia- 

ility for any violation of the duties expressly imposed thereby, and that sczenter 
must be shown to maintain an action. The case is in conflict with several prior 
decisions. It has been held that a director is an insurer of the truth of his 
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report. Gerner v. Mosher, 58 Neb. 135. And, on the other hand, negligence 
has been held essential to sustain a recovery. See Mason v. Moore, 73 Oh. 
St. 275 As national banks are federal institutions, it seems desirable that the 
liability of their directors should be uniform. The present construction, by 
making that liability depend upon federal statutes, insures this uniformity in 
the future regardless of the local laws of the individual states. 


DEEDS — BOUNDARIES — LAND BOUNDED ON PRIVATE Way. — Land con- 
veyed was described as bounded “on a passageway.” The grantor owned the 
way mentioned, but no land beyond. He/d, that the deed conveys the fee to 
the centre of the way. Gould v. Wagner, 41 Banker and Tradesman 689 
(Mass., Sup. Ct., Oct. 15, 1907). 

This case follows the general rule that a deed naming as a boundary a public 
or private way owned by the grantor conveys title to the centre of the way. 
Gould v. Eastern R. R. Co., 142 Mass. 85. Only an express intention will 
limit the grant to the side of the way. Salter v. Jonas, 39 N. J. L. 469; 
contra, Buck v. Squiers, 22 Vt. 484. In the present case, however, since the 
grantor owned no land beyond the way, the court might well have sustained 
a presumption that he did not intend to retain any portion of the te F 
This presumption is reasonable, for it is unlikely that the grantor would 
reserve a strip of land of use only to the grantee. Haberman v. Baker, 128 
N. Y. 253. Furthermore, on grounds of public policy this construction should 
be applied to such conveyances to prevent the existence of innumerable narrow 
strips of land, title to which is always difficult to ascertain because the owner is 
never in possession. /x re Robbins, 34 Minn. 99. But where the grantor 
would preserve riparian rights by retaining one-half his highway, the presump- 
tion of intent to convey the whole way should be rebutted. Contra, Johnson v. 
Grenell, 188 N. Y. 407. 


Divorce — ALIMONY — RIGHT TO MopIFY DECREE ADOPTING SEPARA- 
TION AGREEMENT. — The plaintiff and the defendant, pending a libel for divorce, 
made an agreement under which the plaintiff was to receive $6000 and relin- 

uish all her claims for alimony. This agreement was adopted by the court in 
the decree. Subsequently the plaintiff sought a modification of the decree giv- 
ing her more alimony. N. H. Rev. Stat. 1843, c. 148, § 16, allows the courts 
on proper application to make such new orders as may be necessary respecting 
almony. edd, that the court may modify the decree. Wallace v. Wallace, 
67 Atl. 580 (N. H.). ; 

The objections to recognizing the agreement, so as to preclude the plaintiff from 
applying for additional alimony, are as follows: first, that such contracts are 
against public policy because they tend to facilitate collusive divorce and be- 
cause the amount of alimony may be inequitable; and second, that a married 
woman cannot contract at common law. But the court’s decree in accordance 
with the agreement removes the first objection, as it is the duty of the court to 
see that the divorce is free from collusion, and that the provisions for alimony 
are fair. Fulier v. Fulier, 62 Oh. St. 90. So in states where a married 
woman may contract, such an agreement and decree will prevent the husband 
from obtaining a reduction of the alimony, and the wife from obtaining an in- 
crease. Martin v. Martin, 65 la. 255; Henderson v. Henderson, 37 Ore. 141. 
Even in common law states separation agreements not against public policy 
are enforced in the wife’s favor. Calame v. Calame, 25 N.J. Eq. 548; Randal 
v. Randal, 37 Mich. 563. No valid reason appears why a similar fn Me | of a 
married woman’s incapacity to contract should not be made against her interest. 
Consequently, it seems that the court should not consider an application for- 
bidden by the separation agreement. 


EMINENT DOMAIN— WHEN IS PROPERTY TAKEN — RESTRICTIVE AGREE- 
MENTS ON THE USE OF LAND. —Land subject to restrictive agreements in 
favor of the plaintiff was taken by eminent domain. AHe/d, that the plaintiff 
has no right tocompensation. Wharton v. United States, 153 Fed.876(C. C.A., 
First Circ.). See NOTES, p. 139. 
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INSANE PERSONS — GUARDIANSHIP AND PROTECTION — EFFECT OF 
DEATH OF LUNATIC ON LIABILITY OF RECEIVER’S SURETY. — C became 
surety for B as receiver for A,a lunatic. After A’s death, B collected rents 
and absconded. edd, that C is not liable for B’s defalcation. Ju re Walker, 
[1907] 2 Ch. 120. 

The status of lunacy gives equity her jurisdiction to appoint a receiver of the 
lunatic’s property. See /n re Fitzgerald, 2 Sch. & Lef. 432. Since the death 
of the lunatic determines that status, the basis of equitable interference disap- 
pears, and consequently the receivership terminates. Hence a guondam receiver 
cannot charge, in his final accounting, indebtednesses incurred in administration 
of the estate after the lunatic’s death. Jones v. Noyes, 7 Wkly. Rep. 21. And 
even when a statute required a formal accounting and final discharge by the 
court, the receivership was held to terminate by the death of the lunatic before 


thedischarge. /n re Sheuers Estate,31 Mont. 606. Upon the same principle, © 


discharges given creditors bya man acting as administrator durante absentia, 


after the death of his principal, even though such death was unknown to all the | 
parties, were held invalid. Re Oxvry, cited in 51 Sol. J. 479. In the present - 


case C had agreed to answer for any default of B as receiver. But the receiver- 
ship had terminated by the death of the lunatic before the collections were made; 
there was no default by B as receiver, and consequently any claim against the 
surety is without foundation. 


INTERSTATE COMMERCE— CONTROL BY CONGRESS — INTERSTATE BRIDGES. 
Congress authorized the city of St. Louis to construct a railroad bridge 
across the Mississippi River, and to exercise the right of eminent domain for 
the acquisition of approaches thereto in Illinois. AHe/d, that Congress has 

ower to authorize the building of such interstate bridge, and to clothe St. 
uis with the right to condemn property in another state. AMaeussler v. City 
of St. Louis, 103 S. W. 1034 (Mo., Sup. Ct.). 

It is well settled that a bridge may be an instrument of interstate commerce. 
Covington, etc., Bridge Co. v. Kentucky, 154 U.S. 204. And in spite of the 
‘doubts expressed in many early cases, it has now been established by a long 
line of decisions that Congress, under its power to regulate interstate commerce, 
can build or authorize the construction of such bridges without the consent of 
the states, and to this end exercise its right of eminent domain. Pevn., etc., 
Ry. Co. v. Baltimore, etc., Ry. Co., 37 Fed. 129; Cherokee Nation v. South Kansas 
Ry. Co., 135 U. S. 641. If the consent of the states were necessary, Congress 
would not have supreme power over an instrument of interstate commerce now 


as important as a navigable river. Conn it has been held constitu. — 


tional for Congress to charter a corporation to build an interstate bridge, and to 
give it rights of eminent domain in both states without their consent. Luzton 
v. North River Bridge Co., 153 U.S. 525. The present case, therefore, seems 
right in holding that, “if Congress can create a corporation with such rights, it 
can grant such rights to one already in existence.” 


INTERSTATE COMMERCE — ELKINS ACT — RECEIVING ILLEGAL CONCES- 
SIONS FROM PUBLISHED RATES A CONTINUING CRIME. — The defendant 
shipper obtained concessions and delivered goods to the carrier in Kansas. 
The prosecution was instituted in a district of Missouri through which the goods 
were transported. He/d, that the court has jurisdiction, since receiving such 
concessions is a continuing act. Armour Packing Co. v. United States, 153 
Fed. 1 (C. C. A., Eighth Circ.). See NOTEs, p. 135. 


LIENS — STATUTORY LIENS—INNKEEPER’S LIEN ON PROPERTY NOT 
BELONGING TO GuEsT.—N. Y. Laws 1897, c. 418, § 71, as amended by 
N. Y. Laws 1899, c. 380, provides that the keepers of inns and boarding- 
houses shall have a lien upon property brought upon their premises by a guest; 
but that no such lien shall exist if they had notice that the property did not 
’ belong to the guest. A guest brought to a hotel a piano, which was the 
on of the plaintiff, though the hotel-keeper had no notice of the fact. 
Held, that the hotel-keeper has a lien on the piano, available against the owner, 


for the debt incurred by the guest. Waters & Co. v. Gerard, 189 N. Y. 302. 


148 HARVARD LAW REVIEW. 


A former case in a lower New York court, in which a boarding-house keeper 
claimed a lien on property not owned by a guest, construed the words “ property 
brought by a guest ” to include only property belonging to the guest ; this rather 
forced construction being adopted on the ground that to give a boarding-house 
keeper a larger lien would be unconstitutional, as taking the owner’s property 
without due process of law. Barnett v. Walker, 39 N. Y. Misc. 323. The 
present case overrules this construction, holding that the words do confer a lien 
on the goods of a third person. The court is clearly right in holding that in 
its application to innkeepers the statute is constitutional, for at common law an 
innkeeper had a lien on property brought by a guest who had no title to it. 
Yorke v. Grenaugh, 2 Ld. Raym. 866; Jones v. Morrill, 42 Barb. (N. Y.) 623. 
Whether or not the statute, as here construed, is constitutional as far as it 
applies to boarding-house keepers is left in doubt. It seems, however, well 
within the legislative power to extend the law in the case of inns to the 
_ analogous case of boarding-house keepers. See 16 Harv. L. REv. 528. 


LIMITATION OF ACTIONS— NATURE AND CONSTRUCTION OF STATUTE — 
DisaBILITY CAUSED BY INJURY FOR WHICH ACTION IS BRouGHT. — The 
plaintiff sustained injuries to his head from which insanity almost immediately 
resulted. The action was brought after the statute of limitations had run. 
Held, that the provision of the statute in regard to disabilities existing at the 
time the cause of action accrues is applicable, and that the action is not barred. 
Nebola v. Minnesota [ron Co, 112 N. W. 880 (Minn.). 

It has been held that insanity resulting a few hours after an injury is not a 
disability existing at the time the right of action accrues within the meaning of 
a Statute of limitations. Roelefsen v. City of Pella, 121 Ia. 153. The decision 
in the principal case, however, is supported by an earlier Texas decision. 
Sasser v. Davis, 27 Tex. 655. The question involved seems not to have been 
considered elsewhere. The periods fixed by statutory limitations usually date 
from the accrual of the action. Woop, LIMITATIONS, § 54. As a general 
rule, however, in calculating these periods it is held that the day on which the 
action accrued is excluded, and that the running of the statute begins on the 
following day. Seward v. Hayden, 150 Mass. 158. Hence a disability arising 
shortly after the action accrues, but on the same day, exists when the statute 
begins to run, and by similar construction would fill the statutory requirement 
of “existing at the time the action accrued.” This construction seems more 
just than to hold that insanity caused by an injury and resulting immediately 
after it is not a disability provided for by the statutes. See Street Ry. Co. v. 
Mabie, 66 Ill. App. 235, 239. 


LoTTERIES — STATUTES — THE ELEMENT OF CHANCE.— The defendant 
offered certain rewards or prizes to the persons who should submit the nearest 
correct estimates of the popular presidential vote of 1904 and who should at the 
same time subscribe to a certain periodical. The plaintiff was the assignee of 
the claims of the two most successful contestants. He/d, that the plaintiff 
cannot recover, as the enterprise is a lottery. Waite v. Press Publishing 
Ass'n, 155 Fed. 58 (C. C. A., Sixth Circ.). 

Legislation regulating such transactions is very comprehensive, but the 
courts generally recognize that to constitute a lottery scheme three elements 
must concur: a consideration, a prize, and the allotment of the prize by chance. 
See Equitable Loan, etc., Co. v. Waring, 117 Ga. 599, 609. A recent English 
case shows the tendency to a very liberal construction in finding the first named 
essential, consideration. Wélis v. Young, [1907] 1 K. B. 448. In their in- 
terpretation of the third element the English and American decisions are in 
some conflict on such facts as are presented in the present case. The former 
hold that the factor of human calculation renders negligible the element of 
chance. Hall v. Cox, [1899]! Q. B. 198. The weight of American authority, 
with better reason, it would seem, holds that chance is the dominant factor in 
arriving at the correct conclusion. Stevens v. Cincinnati Times-Star Co., 72 
Oh. St. 112; People v. Lavin, 179 N. Y. 164; contra, U. S. v. Rosenblum, 121 
Fed. 180. That a competitor’s ignorance of any of the causes which will 
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determine the exact result desired must leave the correctness of his estimate 
dependent, in the last analysis, on chance, seems too clear for argument. 


MALICIOUS PROSECUTION — PROBABLE CAUSE BONA FIDE MISTAKE OF 
Law. — A tenant tore down the “ To Rent” sign which her landlord’s agent 
had hung in her window. The agent, an attorney, unsuccessfully prosecuted 
her under a statute which made criminal the severance of fruits, crops, etc., “ or 
anything,” from the freehold. AHe/d, that the agent had probable cause for 
the prosecution. a v. Gorsuch, to1 S. W. 735 (Ark.). 

The plaintiff, through the false representation that he was a Roman Catholic 
priest collecting funds for the building of a Roman Catholic church, obtained 
money wherewith he built an Old Catholic church. The defendant unsuccess- 
fully prosecuted him for obtaining money by false pretenses. He/d, that “the 
defendant had no probable cause for the prosecution. Urban v. Tyszka, 64 
Leg. Int. 411 (Pa., Washington Co. C. P., April 23, 1907). 

The question of probable cause depends largely upon the particular facts of 
each action for malicious prosecution; it is dangerous to generalize as to what 
a man of reasonable prudence and caution would or would not do. Some dicta 
suggest that he would never make a mistake of law. See Hazzard v. Flury, 
120 N. Y. 223; Hall v. Hawkins, 24 Tenn. 357. In most of such cases the 
defendant had prosecuted the plaintiff for larceny of goods taken under a claim 
of right, or the defendant’s belief in the plaintiff's guilt arose from some similar 
ane mistake of law. Where, however, the defendant misapprehended a 

oubtful point of law, he may still be considered to have acted with reasonable 

rudence and hence with probable cause. PAdllips v. Naylor, 4 H. & N. 565. 

his view seems correct logically, and as a matter of public policy. Both the 

resent decisions appear doubtful in the light of the facts, but ‘the Arkansas 

olding illustrates the more commendable tendency. It cannot be said that he 
who institutes a prosecution is always bound at his peril, if a layman, to consult 
an attorney, if a lawyer, to know the law. 


MUNICIPAL CORPORATIONS — MUNICIPAL DEBTS AND CONTRACTS — 
MORTGAGE OF STREET RAILWAYS PAYABLE FROM THEIR INCOME CONSTI- 
TUTING DEBT. — The Illinois constitution limits city indebtedness. In pur- 
chasing street railways Chicago issued $75,000,000 of certificates payable solely 
from the income of the railways, and secured by a mortgage of the railwa 
property, the purchaser at foreclosure being given the right to operate the rail- 
ways for twenty years. He/d, that this issue of certificates constitutes a debt 
within the constitutional provision. Loddell v. Chicago, 227 Ill. 218. 

The policy underlying limitations on indebtedness is that future taxpayers 
shall not be unduly burdened. See 16 Harv. L. Rev. 442. A loan secured by 
a purchase-money mortgage does not constitute a debt to which the limitation 
applies. Winston v. Spokane, 12 Wash. p24. But it has been held that hy- 
pothecation of stock creates a debt, although the pledgee has no recourse against 
the city. Mayor v. Gill, 31 Md. 375. That case differs from the present, for 
it appears that the city there contemplated “returning” the money from its 
general funds. Further, a loan, to be repaid solely from the income of existing 
waterworks, and secured by a mortgage on the waterworks, has been held a 
debt. City of Foliet v. Alexander, 194 1457. This decision, however, has been 
questioned. See 34 Nat. Corp. Rep. 325. And the present case goes much further, 
since the threatened increase, if any, in taxation seems very remote. The'city 
has executed a purchase-money mortgage which admittedly creates no debt; in 
addition it has granted a franchise contingently which it had the right to grant 
absolutely and gratuitously. Rody v. Chicago, 215 Ill. 604. The transacticn, 
therefore, seems to throw no additional burden on the taxpayers, and conse- 
quently should not be considered a debt prohibited by the constitution. 


MUNICIPAL CORPORATIONS — TERRITORIAL LIMITS AND SUBDIVISIONS — 
GRANTING MUNICIPALITY POWER OUTSIDE ITS CORPORATE LIMITS. — The 
state legislature granted to the city of Memphis general police power for the 
purposes of sanitation and health ten miles beyond the city limits, and complete 
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rnmental and police power for all purposes for two miles beyond. He/d, 
that both provisions violate the clause of the state constitution which prohibits 
deprivation of liberty without due process of law. Malone v. Williams, 103 
S. W. 798 (Tenn.). 

It is clear that two distinct municipal corporations cannot exercise the same 
power at the same time within the same territories. Zaylor v. Fort Wayne, 
47 Ind. 274, 281. But the state as a may within proper limits delegate 
its power to a municipality, and when such a delegation is in conflict with a 
former grant the latter is impliedly revoked. See Patterson v. Society, 4 Zab. 
(N. J.) 385, 399. Such extension of jurisdiction has been most frequent for the 
purpose of regulating liquor traffic, and has been upheld for such purpose to the 
extent of four miles. /ordan v. Evansville, 163 Ind. 512. The power thus 
delegated ‘must, however, have reference to the welfare of such municipality. 
Falmouth v. Watson, 5 Bush (Ky.) 660. Moreover, the delegation to a munici- 
— of any unreasonable or oppressive power over those outside its limits, who 

ave no voice in the corporate affairs, must be regarded with apprehension as a 
deprivation of liberty without due process of law. It is clear that while such 
extension of power might be proper in the case of a large city surrounded by 
sparsely settled country, it would be unjustifiable where two populous cities were 
contiguous. And the decision in the present case declaring the proposed grant 
unreasonable seems sound. 


PATENTS — INFRINGEMENT — CONTRIBUTORY INFRINGEMENT. — The pat- 
entee of a talking-machine had no patent on the sound-producing records used 
with the machine. The defendant manufactured and sold records solely for the 
use of purchasers of the “= plea Held, that the sale of the records 
may be enjoined. Leeds & Catlin Co. v. Victor Talking Machine Co., 154 Fed. 
58 (C. C. A., Second Circ.). 

The doctrine of contributory infringement usually prohibits the sale of unpat- 
ented parts of a patented combination, or unpatented articles which are of value 
only when used in combination with the patented article. Thomson-Houston 
Electric Co. v. Kelsey, etc., Co.,75 Fed. 1005. The result, as pointed out by 
the dissenting opinion, is the creation of a monopoly of an unpatented article. 
But purchasers of patented articles have the right of repair and supply, and it 
is therefore held that the sale to them of short-lived incidental articles cannot 
be enjoined. Morgan Envelope Co. v. Albany, etc., Co., 152 U. S. 425. In the 
— case the court bases its decision on the permanent nature of the records. 

he better test seems to be that of the practical comparative permanency of the 
patented and the unpatented article. See Morgan Envelope Co. v. Albany, ete. 
Co., supra, 433. Records of a talking-machine do not wear out pe and 
are therefore permanent in that sense, but not in another, since in practice they 
are periodically renewed. The case seems doubtful, therefore, even granting the 
soundness of enlarging the monopoly of the patent in the case of truly perma- 
nent auxiliary articles. Cf. Wilson v. Simpson, 9 How. (U. S.) 109. 


Post-OFFICE — POWER TO WITHHOLD MAIL PENDING INVESTIGATION OF 
FRAUD CHARGES. — The Postmaster-General issued an order withholding the 
complainant’s mail for six weeks, pending the investigation of a charge of fraud. 
Held, that he is exceeding his power. Donnell Mfg. Co. v. Wyman, 4 The 
Law 807 (Circ. Ct., E. D. Mo., Sept. 2, 1907). 

This case seems the first to define the powers of the Postmaster-General in 
this matter. He is authorized on evidence of the addressee’s fraud, “ satisfac- 
tory to him,” to order mail returned. U.S. Comp. STAT. 1901, § 3929. But it 
is questionable if he may withhold mail even for a limited time, before he is 
satisfied of fraud. It may be urged, on the one hand, that the statutory grant 
of power includes authority to do whatever is necessary to make effectual the 
object of the grant. See Mayor v. Sands, tos N. Y. 210, 218. And, as the 
object is to prevent fraudulent use of the mails, not to imply the power would 
to a degree defeat the object of the statute, for the addressee, pending an inves- 
tigation, would reap the benefit of his fraud. On the other hand, it may be 
argued that whenever a statute gives a right and names a remedy, it impliedly 
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excludes all other remedies. Bishop, WRITTEN Law, § 249. The legislative 
intention was indeed to prevent fraudulent use of the mails, but only in a speci- 
fied way; that is, by returning the mail after the Postmaster-General is satis- 
fied of fraud. Mew Orleans Nat’! Bank v. Merchant, 18 Fed. 841. But even 
if the power may be implied, its exercise in the present case is excessive. 


QuasI-CONTRACTS — NATURE AND SCOPE OF THE OBLIGATION — RECOVERY 
UNDER ILLEGAL CONTRACT. — The plaintiff agreed to construct a hotel ac- 
cording to plans which called for a roof of a pitch forbidden by statute. Be- 
fore any work was done on the roof, the plaintiff disaffirmed the contract and 
sued for the value of the work and materials furnished for the lower part of the 
hotel. He/d, that the plaintiff may recover. astern Expanded Metal Co. v. 
Webb Granite and Construction Co., 81 N. E. 251 (Mass.). See Notes, 
Pp- 137. 


WILLS — CONSTRUCTION — RIGHTS OF RESIDUARY LEGATEE AND NEXT 
oF Kin. —A fund was left to C for life, with power of appointment by will. C 
died without exercising the power. e/d, that the fund goes to the next of kin 
of the original testator, and not to his residuary legatee. Walton v. Walton, 
67 Atl. 397 (N. J., Ct. of Ch.). 

The law is opposed to any construction of a will that produces partial intes- 
tacy. Kenaday v. Sinnott, 179 U.S. 606. The distinction formerly drawn that 
lapsed or void devises went to the heirs as intestate estate, though similarly un- 
enforceable bequests of personalty fell into the residuum, has been abandoned. 
Freme v. Clement, 18 Ch. D. 499; Molineaux v. Raynolds, 55 N. J. Eq. 187. 
And the rule has always been practically universal that not only lapsed or void 
legacies, but also all interests in personal property not specifically disposed of 
by will, go to the residuary legatee. Jn re — [1893] 3 Ch. 348; Riker v. 

ornwell, 113 N. Y. 115. In view of these authorities no satisfactory reason 
is seen to justify the construction of the present case that the reversionary inter- 
est of the testator, although subject to C’s power of appointment, is not included 
in the residuary clause. Regarded solely as a question of the testator’s inten- 
tion, the construction of intestacy is possible. The case, therefore, disregards 
well-settled rules of construction to give effect to the court’s opinion of what 
the testator intended to convey by the residuary clause. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


TERMINABLE DEDICATION BY LESSEE FOR YEARS; ESCHEAT AND THE 
DoctTRINE OF BonA VACANTIA.—A recent article, suggested by a dictum in 
a late English case, discusses the validity of: an attempted dedication by a 
lessee for years within the limits of his term. Dedication of Land to Public Lise 
by Lessees for Years. Anon., 51 Sol. J. 509 (June 1, 1907). As the writer 
correctly states, no English case —and we might add, no American case — 
decides the question squarely, but the dictum, in accord with a statement in an 
earlier case,! is to the effect that the lessee cannot give his term to the public, 
because dedication must be perpetual. Accepting, without establishing this 
requisite, the writer, after analogizing escheat and reversion, on the theory that 
escheat is a proprietary right, insists that dedications by tenants in fee under 
dependent tenure and by lessees for years do not bind the overlords and rever- 
sioners, and that these attempted dedications are, therefore, terminable and 
invalid. Indeed, to satisfy his test of perpetual duration, —in fact, to make 


1 Dawes v. Hawkins, 8 C. B. (N. S.) 847, 856. 
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dedication possible, — the writer is forced to regard the right of the sovereign 
to real property of an intestate without heirs, not as proprietary, but as govern- 
mental or prerogative, standing on the same footing as the sovereign’s rights to 
bona vacantia. 

With reference to the principal question, whether a lessee for years can dedi- 
cate for his term, there is, in general, agreement in the cases and text-books 
that ownership by the dedicator? and the unlimited duration ® of the gift to the 
public are self-evident essentials of dedication. But the very readiness of the 
authorities to assume these requisites has resulted in impoverishing the theory 
of dedication. For, though it 1s clear that the lessee should not be able to bind 
the lessor by dedication without his actual or presumed assent,* it is not at all 
clear on principle why a lessee should not be able to dedicate within the limits 
of his term. Two cases leave the question open;® a dictum of a third sug- 
gests that there can be dedication for a limited period;® but none of these 
cases attempts to elaborate a principle. By analogy it might be urged that, as 
prescription for a term of years is not allowed by the law,’ there should not be 
dedication for a term. But dedication is by gift, not by prescription. More- 
over, the very doctrine of dedication was adopted and developed within the last 
two hundred years ® because the theories of easements in aid of public or quasi- 
public rights were found inadequate.® Rules of prescription, therefore, should 
not be applied to dedication. Another objection to the lessee’s limited dedica- 
tion might possibly be the effect on the reversion. So long, however, as waste 
is not committed, the reversioner’s rights do not seem to be prejudiced. Finally, 
it is arguable that a terminable dedication would, at the expiration of the term, 
frequently embarrass the public who had enjoyed and relied on the continuance 
of the dedication. This argument is cogent, and rests, it is submitted, on what 
is the fundamental consideration in dedication — whether it is good public 
policy to accept the gift. Judged by this test, dedications should be permanent. 
Permanence, however, should mean simply the sort of duration which the ten- 
ant in fee has always been able to give to his dedication — not perpetuity in 
the strict sense employed in the article. 

Even in that scholastic sense, it might be possible to contend that dedications 
by owners in fee under dependent tenure are perpetual, because they may 
bind the mesne lord or sovereign taking by escheat.11_ The writer of the article, 
however, is willing to assume that the overlord takes the escheated fee free 
from all dedications, so that, as said before, dedications fulfil the test of perpe- 
tuity only under a system of absolute ownership, which the writer adopts as the 
modern theory of real property in England. According to his theory the rea- 
son why the sovereign takes subject to the dedication is that his right to the 
real property of an intestate without heirs is prerogative, like rights to dona 
vacantia. The writer accepts this extreme position, denying the existence of 
escheat, because he fears that the analogy between escheat and reversion fur- 
nishes a basis for deducing the validity a a terminable dedication by a lessee 
for years from the dedication by an owner in fee terminable by the remote pos- 
sibility of escheat, as indicated above. But it is to be observed that re- 
version and escheat, since the statutes of Edward I prohibiting subinfeudation, 


2 Klug v. Jeffers, 88 N. Y. App. Div. 246; Bushnell v. Scott, 21 Wis. 451; note to 
State v. Trask, 27 Am. Dec. 559; Angell, Highways, 3 ed., § 134. 

8 San Francisco v. Canavan, 42 Cal. 541, §53; Ward v. Davis, 3 Sandf. (N. Y.) 502; 
Dawes v. Hawkins, supra. 

¢ Harper v. Charlesworth, 4 B. & C. 574; Wood v. Veal, 5 B. & Ald. 454. Cf Rex 
v. Barr, 4 Campb. 16. 

oo v. Jones, 42 N. J. L. 561; Atty.-Gen. v. Biphosphated, etc., Co., L. R. 
11 Ch. 327. 

6 Wood v. Veal, supra. 

7 Wheaton v. Maple & Co., [1893] 3 Ch. 48. 

8 See Gowen v. Phila. Exch. Co., 5 Watts & S. (Pa.) 141. 

9 See 16 Harv. L. Rev. 25; 

10 Cf. Baxter v. Taylor, 4 B. & Ad. 72. 

11 See Casey’s Lessee v. Inloes, 1 Gill. (Md.) 430, 507; 4 L. Quar. Rev. 318, 329. 
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are not analogous.!2 Equally certain it seems that, however desirable may 
be the substitution of allodial ownership for dependent tenure in England, it is 
to be realized by legislation, not to be adopted for a writer’s purposes.'® Until 
such legislative change, it is unwarrantable to reason from the sovereign’s right 
to personalty as dona vacantia to realty in general. For in England the sov- 
ereign never took realty by prerogative except in the case of alienage and when 
entitled to derelict land as universal occupant. In the United States, however, 
as many states have abolished tenure by legislation, they take realty of an intes- 
tate without heirs as dona vacantia, in the absence of escheat statutes.15 


De FACTO OFFICERS WITHOUT A DE JURE OFFICE. — When the charter of 
a long existing municipal corporation is declared unconstitutional so that the 
corporation can no longer be said to exist with any color of right as a de facto 
body, are the past acts of its officers valid as to third persons? Clearly, were all 
their acts void, there would be endless confusion. A recent article considers 
the practical importance and the authority on this question, and argues that 
such acts should be valid as to third persons — a contention which opposes the 
view of text-book writers.1_ De Facto Office, by K. Richard Wallach, 22 Pol. 
Sci. Quar. 460 (September, 1907). 

There arises here more than the simple question, whether a man improperly 
chosen to a public office legally existing can ever do acts which are binding as 
to third parties, for there is here no office de jure. In considering the cases 
covering the situation, Mr. Wallach indicates that although there is a stron 
current in the law that the acts of men holding such offices are always void, 
yet that the exact point decided in all but one of the cases does not involve such 
a conclusion. He considers that the cases fall into two classes: those where 
de facto officers are wrongly holding an office, the legal existence of which is 
unquestioned, so that any dicta that an office de jure is essential are irrelevant; 
and those where, although no office de jure exists, yet it appears that the man 
acting could not be held a de facto officer in any case,? not having that color 
of authority which is necessary even in the case of a de jure office to make 
valid the acts of one holding office irregularly. It is not clear that in this 
second class the court’s pronouncement is entirely obiter, for the fact that they 
take the trouble to find that no de jure office exists shows that their decision 
depends as well on that fact as on the lack of color of authority in the would-be 
officer’s title — an authority which in several of Mr. Wallach’s cases was 
seemingly presumed by the court,® although perhaps erroneously according to a 
strict analysis of the facts. Itis possible, however, that some of these cases 
are distinguishable on a further ground. As Mr. Wallach points out, the prin- 
cipal reason of public policy for holding the acts of de facto officers valid as to 
third persons is the necessity of protecting the public in dealing with their gov- 
ernment. It is submitted that in a criminal case the steady policy of the law to 
give a criminal every chance might very well override the coe sre rule of 
public policy, and that such a defendant should be allowed to set up t 
existence of the office of those trying him,* though he could not question the 
authority of a de facto officer in a de jure office.6 The difference between the 


¢ 12 2 Pollock & Maitland, Hist. Eng. Law, 22, 23. 
18 See 4 L. Quar. Rev. 318; 42 L. J. 440. 
14 See Ex parte Lord Gwydir, 4 Madd. 281; 4 L. Quar. Rev. 318. 
15 See Gray, Rule Perp., 2 ed., 170n. 

1 Dillon, Mun. Corp., 4 ed., § 276; Mechem, Public Offices and Officers, § 324. 

2 Norton v. Shelby County, 118 U. S. 425; criticized in 11 Harv. L. REv. 266. 

8 Ex parte Babe Snyder, 64 Mo. 59; Decorah v. Bullis, 25 Ia. 12. 

* Ex parte Babe Snyder, supra; State v. O'Brian, 68 Mo. 153; Petition of Hinkle, 
gee 712; Matter of Quinn, 152 N. Y. 89. See also Zx parte Giambonini, 117 


5 Sate wv. Carroll, 38 Conn. 449; Ja re Ah Lee, 5 Fed. 899; Ax parte Strang, 21 
Oh. St. 610. 
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two cases, although, as Mr. Wallach would contend, immaterial in general, might 
sway the balance in a criminal case. It is therefore significant that four of the 
nine cases cited by Mr. Wallach in his second class are criminal. 

As regards the cases in accord with his view, he collects many strongly in 
point to show that the fact that no office was legally in existence does not con- 
clude the question as to the validity of its incumbent’s acts, — as when taxes 
were laid after a city charter had run out,® or when damages were given by a 
lower court, illegally existing, from which an appeal had been taken,’ etc. To 
this list might be added a Massachusetts case, where the legislature created an 
office to begin in future and one elected to it acted before that day.® On strict 
analysis of the facts reported, only one case® is opposed to Mr. Wallach’s view, 
and he shows the inequitable result of the court’s decision, that the license of 
the defendant granted by commissioners acting with color of authority in an 
illegal office, was no answer to an indictment for illegal liquor selling. 

In collecting the cases Mr. Wallach refers to a situation analogous in fact to 
that under discussion, “ where there is no constitutional office in existence, but 
where the officer is protected both from collateral and direct attack on the 
ground that his office is part of a municipal organization which is in existence 
unattacked by the state.” The cases on this point go very far in applying the 
general rule of public policy that admittedly validates the acts of de facto officers 
in a de jure office. The conclusion that the rule should also be extended to 
cover the analogous case where there is color of authority in an existing office, 
though no office de jure, seems justified. Therefore the question under discus- 
sion may be decided in the way that will protect the public as to the outcome 
of their past dealings with yA of government, acting with such color of 
authority as justified these dealings, not only on principle, but also in accord- 
ance with the weight of authority. 


ADVERSE POSSESSION, TITLE BY. Charles Stuart. Maintaining that restrictive cov- 
enants are binding on one who gets title by adverse possession even though not 
binding on a disseisor. 19 Jurid. Rev. 66. See 21 Harv. L. REv. 1 

BANKRUPTCY (SCOTLAND) BILL, 1907, THE. I. W. W. Summarizing the bill. 
23 Scot. L. Rev. 248. 

BaNKRuptcy, CORPORATIONS SuBJECT Jackson Cram. Enumerating the 
classes of corporations that come within the terms of the National Act. 19 Green 


ag 529. 

BILLs oF LADING, THE LAKE SITUATION AND. Anon. Contending that bills 
“care consignee” are not good security. 24 Bank. L. J. 697. 

Common EMPLOYMENT, THE RINE OF, IN ENGLAND AND CANADA. /. P. 
McGregor. A study in comparative legislation and jurisprudence. 6 Can. L. 
Rev. 24, 61, 110, 153, 324. 

Common Law, THE INFLUENCE OF NATIONAL CHARACTER AND HISTORICAL EN- 
VIRONMENT ON THE DEVELOPMENT OF THE. James Bryce. 19 Green Bag 


Conbumsarion FOR MINERALS UNDER A RAILWAY. Amon. Reviewing the cases 
on a railway’s right of support in adjacent minerals. 51 Sol. J. 684. 

ComMPETITION, LEGISLATIVE AND JUDICIAL DEVELOPMENT OF, CONTRASTED. 
Merritt Starr. Adversely criticizing the legislation. 40 Chi. Leg. N. 7, 16. 

ComPETITIVE BIDDING IN LETTING MUNICIPAL CONTRACTS FOR STREET PAVING 
WHEN PATENTED OR MONOPOLIZED ARTICLES OR MATERIALS ARE INVOLVED, 
AS A PHASE OF THE CASE OF THE WILL OF THE LAW v. THE WILL OF THE 
Jupcr. LZugene McQuillin. 65 Cent. L. J. 198. 

ConsTITUTION, THE NATION AND THE. Charles F. Amidon. Contending that the 
interpretation of the Constitution should change with changing conditions. 
19 Green Bag 594. 


6 Adams v. Lindell, 5 Mo. App. 197; aff. 72 Mo. 198. 

7 Burt v. Winona, etc., Ry. Co., 31 Minn. 472; contra, Norwood v. Louisville, etc., 
R. Co, 42 So. 83 (Ala); criticized in 20 HARV. L. REv. 580. 

8 Fowler v. Bebee, 9 Mass. 231. Add also Riley v. Garfield, 58 Kan. 299. 

® Flaucher v. Camden, 56 N. J. L. 244. 
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CORPORATIONS AND THE COMMERCE CLAusE. Smith W. Bennett. Discussing the 
power of Congress to create corporations to engage in interstate commerce and 
to deny that power to the states. zz Oh. L. Bul. 379. 

Cross-EXAMINATION (Continued). Anon, Stating clearly the principles in force in 
the English courts. 71 J. P. 385, 397, 409. 

DAMAGES, ACCIDENT INSURANCE AS AFFECTING THE MEASURE OF. /. Campéell 
Lorimer. Contending that the rule that accident insurance should not be deducted 
from damages ought to apply to the case of injuries causing death. 19 Jurid. 
Rev. 58. 

DAMAGES, ALLOWANCE OF SPECIAL, IN ACTIONS FOR WRONGFUL DISMISSAL OF 
Servants. C. 8. Labatt. Collecting the authorities on the allowance of conse- 
quential and incidental damages. 43 Can. L. J. 593. 

DEDICATION OF LAND TO PUBLIC Us BY LESSEES FOR YEARS. Amon. 51 Sol. J. 

09. See supra. x 

De Facto Orrice. X. Richard Wallach. 22 Pol. Sci. Quar. 460. See supra. 

DIPLOMATIC PROTECTION OF CITIZENS ABROAD (Continued). J. Gaston de Leval. 
Suggesting a system to ensure protection. 42 L. J. 607. 

Divorce DECREES, FOREIGN, IN NEw YorK. Raymond D. Thurber. Attemptin 
to reconcile Atherton v. Atherton with Haddock v. Haddock. 10 Bench an 
Bar 82. See 19 Harv. L. REV. 586. 

Dyinc DectaraTions. Wilbur Larremore. Contending that under modern condi- 
tions ~— to the hearsay rule should be as restricted as possible. 41 Am. 
L. Rev. 660. 

EVIDENCE, WHEN Is A COMPLAINT BY THE PERSON AGAINST WHOM AN OFFENCE 
1s ALLEGED TO HAVE BEEN COMMITTED ADMISSIBLE IN? William C. Maude. 
71 J. P. 411. 

CONTROL OF THE LEGISLATURE, THE (Concluded). /ames D. Barnett. 
Collecting the cases on the executive’s veto power. 41 Am. L. Rev. 

FELLow SERVANTS’ LAW, PROPOSED CHANGES IN THE. George Rice. Contending 
ne ~ — doctrine should be abolished in the case of railroads. 52 Oh. 

. Bul. 298. 

ILLEGALITY OF THE ACTION OF THE CIRCUIT CouRT oF THE UNITED STATES IN 
ENJOINING THE VIRGINIA STATE CORPORATION COMMISSION FROM ENFORCING 
A Two CENT RATE AFFECTING THE INTRA-STATE BUSINESS OF RAILROADS. 
£. Hilton Jackson. Arguing that the proceedings of the commission were judicial, 
and therefore should not have been restrained. 13 Va. L. Reg. 417. 

INJUNCTIONS AGAINST STRIKES, BOYCOTTS, AND SIMILAR UNLAWFUL AcTs. Ff. 
C. Donnell. General discussion. 65 Cent. L. J. 273. 

INTERNATIONAL Law, THE NEED OF POPULAR UNDERSTANDING OF. LZiihu Root. 
1 Am. J. of Int. L. 1. 

LEGACIES, APPROPRIATION OF TRUST FuNDs TO. William C. Smith. Discussing 
the right of an executor to appropriate part of testator’s estate to pay one legatee 
before the others. 19 Jurid. Rev. 19. : 

MORTGAGES AND FIXTURES. Amnon. Collecting the recent English cases on the 
rights of a conditional vendor. 51 Sol. J. 567. See 20 Harv. L. REV. 565. 

MUELLER Law Decisions, THE. Anon. Adversely criticizing the Illinois decision 
that the issue of municipal bonds secured by a railway franchise increased the 
city’s debt. 34 Nat. Corp. Rep. 325. See 21 Harv. L. REv. 149. 

NEGOTIABLE INSTRUMENTS Law, EFFECT OF, ON LIABILITY OF THE SURETY. 7. 
A.S. Adversely criticizing a holding that under the act an accommodation maker 
= as surety is not released by an extension to the principal. 11 L. N. (North- 
port) 105. 

NEWESt NEOLOGISM OF THE SUPREME CouRT, THE. William Trickett. Main- 
taining that the Supreme Court was wrong in saying in Kansas v. Colorado that 
the federal judiciary has more than enume powers. 41 Am. L. Rev. 729. 
See 21 Harv. L. REv. 47. 

NoTIcE oF DisHONOR BY MAIL TO INDORSER IN SAME PLACE WHEN Day Fot- 
LOWING DisHONOR IS SATURDAY. Axon. Contending that notice on a holiday 
is valid under the Negotiable Instruments Law. 24 Bank. L. J. 691. 

ParT PAYMENT, THE EFFECT OF, AS AGAINST DEVISEES OF REAL EstaTe. I. 
Anon. Maintaining that part payment of a debt should, as against devisees of the 
debtor’s realty, waive the statute of limitations. 51 Sol. J. 407. See 19 Harv. L. 
REV. 57; 20 sid. 332. 

PATENTS, SHOULD “PAPER PATENTS” BE ACCORDED FAVORABLE CONSIDERA- 
TION? Walker Banning. Reviewing the authorities on the point. 40 Chi. Leg. 
N. 22. See 20 Harv. L. REV. 638. 
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PERPETUITIES, THE LEGAL VALIDITY, AS CONTRACTS, OF OPTIONS TO PURCHASE 
NOT LIMITED TO THE PERIOD ALLOWED BY THE RULE AGAINST. 7: Cyprian 
Williams. 51 Sol. J. 648, 669. See 20 Harv. L. REV. 240. 

PoPULAR GOVERNMENT, GROWTH OF AMERICAN THEORIES OF. Albert Bushnell 
Hart. Tracing the development through various stages to the present supremacy 
of the decisions of the courts. 1 Am. Pol. Sci. Rev. 531. 

PRESIDENT’S ANNUAL ADDRESS. Alton B. Parker. Discussing the present trend of 
legislation to correct the abuses of corporate power and entering a plea for up- 
holding the Constitution. 19 Green Bag 581. 

PusLicuM BonuM PRIVATE Est PREFERENDUM. Franklin A. Beecher. Contend- 
ing that under modern conditions the police power should be given extended 
—- 65 Cent. L. J. 79, 100, 119. 

Qui Prior Est TEMPORE PoTioR EsT JURE. Anon, Commenting on a recent 
English case on the relation between the cestué and an equitable mortgagee. 29 L. 
Stud. J. 200. See 21 Harv. L. REV. 53. 

SOCIOLOGICAL JURISPRUDENCE, THE NEED OF A. Roscoe Pound. Urging a scien- 
tific treatment of the present sociological tendencies. 19 Green Bag tor. 

SOVEREIGNTY IN A STATE, NoTES ON. Second Paper. Robert Lansing. Discussing 
the relation of state sovereignty to civil and state liberty, to constitutions, and to 
law. 1 Am. J. of Int. L. 297. 

SuPREME CouRT, THE POWER OF THE, TO ENFORCE ITS DECREES. George C. Lay. 
Historical survey of the cases in which a state has refused to obey the Supreme 
Court decrees, and discussion of the possibility of enforcing such decrees today. 
41 Am. L. Rev. 515. 

TRADE UNIONS AND TRUSTS, ATTITUDE OF THE STATE TOWARDS. Henry R. 
Seager. Contending for uniformity in treatment. 22 Pol. Sci. Quar. 385. 

TREATY-MAKING PowER, THE. ZL. Atherley-Yones. Contending that in England to- 
day the power to make treaties of alliance should not be so exclusively in the 
Cabinet. 42 L. J. 511. 

TREATY-MAKING POWER, THE EXTENT AND LIMITATIONS OF THE, UNDER THE 
ConsTITUTION. Chandler P. Anderson. An exhaustive historical review of the 
authorities. 1 Am. J. of Int. L. 636. 

TRIAL, THE EVOLUTION OF THE RIGHT OF. Horace H. Lurton. §2 Oh. L. Bul. 442. 

Verpicts, THE POWER OF APPELLATE CoURTS TO CUT DOWN EXCESSIVE. Robert 
L. McWilliams. Contending that the power should exist only when passion or 
prejudice is shown. 64 Cent. L. J. 267. 


Il. BOOK REVIEWS. 


THe Law oF Torts. By Melville Madison Bigelow. Eighth Edition. 
Boston: Little, Brown, and Company. 1907. pp. xxxv, 502. 8vo. 

When Dr. Bishop, in 1892, published his “ New Commentaries on the Crim- 

inal Law ” the work was described on the title page as: 
“ Eighth Edition” 
“Being a New Work Based on Former Editions.” 

Professor Bigelow might well have followed this example. The so-called 
Eighth Edition of Bigelow on the Law of Torts is, in large part, a new work. 
The arrangement of ye is entirely changed; much matter has been added; 
and, most important of all, some questions of great consequence are viewed 
from a new standpoint. A large part of the first chapter on “Theory and 
Doctrine of Tort” has been rewritten. The remainder of the work is divided 
into two parts, the division being “ based upon the special state of mind which 
caused the conduct in question.” Part I (Culpable Mind) comprises cases 
where the defendant’s liability “turns upon his special mental attitude (apart 
from volition in what was done or omitted).” Part II (Inculpable Mind) com- 
prises cases where the defendant's liability “does not necessarily turn upon his 
special mental attitude (apart from volition in what was done or omitted).” 
The most important new matter is in Chapter VI, “ Procuring Refusal to Con- 
tract,”” — a chapter wholly rewritten — and in Chapter VII, “ Procuring Breach 
of Contract.” The germ of this new matter is to be found in Professor Bige- 
low’s very able contributions to the collection of essays recently published under 
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the title: “ Centralization and the Law.” See notice in 19 Harv. L. REV. 395. 
He now applies to concrete cases the theories there ae agg 
Pr... a ent condensed description of his way of looking at things is given in 

e preface: 

“A new point of view has made its appearance out of the agitation of social 
movements, within the half dozen years since the last edition of this book was 
in hand. The struggle between equality and inequality — between the public 
and privilege, and between privilege as capital and oro i as labor — had not 
at that time proceeded far enough or long enough to make the meaning, much 
less the outcome, clear. . . . 

“Since then the curtain has lifted somewhat and the social movement has 
found its place in the courts; though it is still uncertain whether equality or 

rivilege will succeed in the end in making itself the will of the state. Even as 
it is, however, precedent is relaxing its hold under the pressure of the newer 
social energy, as some of the following pages will show. . . . 

“The new point of view, which is that law must be regarded as the resultant 
of conflicting social forces (less the conservatism of courts and legislatures), — 
a point of view long hidden from sight in the faint stages of a social era of 
equality, — is reflected on many pages of this book as it now appears.” 

All lawyers will not concur in some of Professor Bigelow’s conclusions as to 
the subjects discussed in Chapters VI and VII. But every candid man who 
has investigated those subjects must acknowledge that the learned author has 
rendered an immense service by distiactly bringing out vital issues which have 
not hitherto received proper attention. He has sensibly diminished the danger 
of future confusion from irrelevant or obscure discussions. We can recall no 
treatise which states some of these issues so clearly and withal so briefly. 
These chapters abound in short, crisp statements. hether one agrees or dis- 
agrees with the special views of the author, one must admit that those views 
are forcibly stated. Witness the following extracts: 

P. 238. “.. . any attempt to explain the newer authorities on hindering 
contract, on other grounds than of the struggle of social forces to make the 
law, is academic in nature and misleading in fact.” 

yi 249. “ |. . apurpose to put an end to competition is not competition 
at all. 

P. 250. “.. . the defense of competition does not extend to cases in which 
the defendant’s purpose is to eliminate competition. ... . 

“ . .. the doctrine of freedom of contract, both in economics and in law, 


has proved a delusion and has broken down. Legislatures have fully recognized 
the fact, and the courts are beginning to feel the pressure.” 


“ . . . if competition is to be kept from running into monopoly.” 


P. 262, n. 3. (As to certain decisions, now discredited.) “But they are in- 
teresting cases, standing as they are at the parting of the ways — uncertain of 
the real effect of the movement going on and so clinging to the past.” 

The earlier editions of this work held a high place among the treatises on this 
formerly neglected topic. Bigelow on Torts was always a good book, and now 
it is better oe ever. It is said that the recent publication of so many volumes 
of cyclopedias and encyclopedias of law has affected the sale of standard text- 
books. We would not question the worth of the encyclopedias. Yet, in the 
investigation of special topics, such books can seldom be a satisfactory substi- 
tute for a standard treatise. The lawyer who has to answer an oe come 4 
question in torts will make a great mistake if he looks only at the encyclopedia 
and ignores the recent editions of Cooley and Bigelow. J. S. 


THE Law oF Evipence. By Sidney L. Phipson. Fourth Edition. London: 
Stevens & Haynes. 1907. pp. Ixxx, 704. 8vo. 

Mr. Phipson is to be congratulated upon his book’s having passed into its 

fourth lustrum of life coincidently with its fourth edition. It is the best book 

‘now current on the law of evidence in England. Since the last edition more 
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than one thousand cases have been added, making in all some fifty-seven hun- 
dred cases and statutes cited, and these citations excel in their careful exhaus- 
tion of all the minor sources, such as the law journals, the Z%mes, and the 
Fustice of the Peace reports. At the head of each chapter is a list of references 
to the corresponding chapters in other treatises —a useful feature, which could 
have been improved by giving a table of abbreviations and editions used. The 
most valuable feature of Taylor’s treatise, namely, the English statutory cita- 
tions, now appears here also, with equal fulness. A casual —- finds no 
omission of the latest English decisions in courts of last resort. Indeed, the 
painstaking search for every vestige of a ruling is = on every page. As 
a lawyer’s hand-book, it is difficult to suppose that this work can be improved 
upon. 

As a scientific instrument for the geodesy of the law of evidence, this treatise 
makes no claims. It need not therefore be judged from that point of view. 
Otherwise it might be well worth while to break a friendly lance, after the 
manner of Sir Nigel Loring, over the author’s amalgamation of the diverse rules 
against reputation and opinion (ch. xxxv); the codrdination of the rules of 
a for a third person’s title-deeds, and the rules of discovery and of privi- 
ege for a party’s documents (ch, xvi); and the treatment of that énstantia 
crucis of evidence, the Res Gestae doctrine (ch. vi). It may be noted that Mr. 
Phipson, following Professor Thayer, cites John Horne Tooke’s Case, in 1794, 
as the earliest occurrence of this phrase (p. 43) ; but it appears in fact more 
than a century earlier, in the Ship Money Case (3 How. St. Tr. 988), in 1637. 
The interesting point is that this earlier instance uses the plural res gestae, 
although Professor Thayer’s favorite idea that the singular res ges¢a was the 
more correct was supposed to be confirmed by its being the earlier form. 

Nevertheless, Mr. Phipson’s work has thoroughly freed itself from the un- 
reasoning conventions and meaningless fictions of the older law, and has taken 
careful account of all the established results of modern theory. In this respect 
his book should be highly valued by ed wenger ye for its safe and enlighten- 
ing guidance. For example, under Burden of Proof (ch. iv), Best Evidence 
(ch. iv), Res Inter Alios Acta (ch. xi), and Parol Evidence (ch. xliv), the 
great — of analysis which Professor Thayer’s writing and teaching suc- 
ceeded in making popular and commonplace in this country are found plainly 
accepted as orthodox. If such changes in the literature of the most obstinate 
branch of the law can be effected so widely and so soon, through the single- 
handed labors of one man of science, we need not despair to behold in due 
season the successful leavening ofall parts of our law by any doctrines, however 
radical, which can convince the profession of their soundness. J. H. Ww. 


MARKETABLE TITLE TO REAL EsTaTE By Chapman W. Maupin. Second 
— New York: Baker, Voorhis & Company. 1907. pp. Ixxvi, glo. 
vO. 

“ Marketable Title ’’ is: still known as the title which a court of equity will 
force a grantor to take at the suit of the seller. The use of this term is wide, 
and is kept constantly in mind by the more expert conveyancers, for in passing 
upon objections to title those are properly abandoned which would not cause a 
court to call it unmarketable. The learned author has dealt with this particular 
subject directly only in Chapter 31, pp. 705-791. The balance of the volume, 
some 800 pages, cuts across various topics of the law. An attempt has been 
made to cover more or less completely such remotely related subjects as suits 
for specific performance of contracts for the sale of real estate, covenants of 
title, estoppel by deed, various subjects of the law of damages and the law of 
contracts, as well as abstracts of title and the formal requirements of convey- 
ances. One may reasonably wonder why he did not treat also of delivery, the 
recording acts, and the specific performance of contracts relating to real estate 
which are not in writing. But the author’s aim, even if it were successful, might 
be criticized. The practitioner’s power in dealing with a given problem is not 
increased by finding it treated in relation to a particular subject-matter, but 
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divorced owning from its proper environment and associations. He is usually 

able to analyze his case and to locate the questions at issue in some scientifically 
analyzed topic of the law. He wants, then, the best treatise upon that funda- 
mental subject. He wants to consider his particular problem in the light of the 
whole subject with which it is associated. He is necessarily repelled by a 
collection of topics such as the learned author has given us. 

In the treatment of the various topics the author has in the conventional lines 
made excellent statements of the law, and set out with care conflicting views, 
with reliable, though not exhaustive, citations. It seems to us, however, that 
the author does not estimate the great difficulty of writing an authoritative and 
intelligent treatise on detached parts of many different fundamental topics. In 
some instances his failure is plain, — as where he attempts to deal with abstracts 
of title. With a topic having such a number of local variations he can do 
nothing effective in the space devoted to it. In other topics there is an utter 
failure to get hold of the best ideas upon the subject. Thus, observe in § 22 
the loose way the author speaks of sealing as at common law, an indispensable 
formality in the execution of a deed of conveyance of a present freehold inter- 
est in possession. Noone moderately acquainted with the history of convey- 
ancing could ever have written such a sentence. To the transfer of a freehold 
in possession no seal was necessary at common law, for the conveyance would 
have been by feoffment. A writing and signature would only have been neces- 
sary by the Statute of Frauds of Charles II. ‘If the instrument of conveyance 
operated by way of bargain and sale under the Statute of Uses of Henry VIII, 
then a seal was only necessary by the Statute of Enrolments of Henry VIII; 
but, as Tiedeman most clearly shows, it is extremely doubtful if the Statute of 
Enrolments has ever had any proper place in the law of this country, for its 
application was entirely local (Tiedeman, Real Property, 3 ed., § 549). 

ence such a decision as Jackson v. Wood (12 Johns. (N. Y.) 73), which the 
learned author did not cite, holding that a seal is absolutely necessary, may be 
regarded as open to criticism. So, in respect to estoppel by deed, the learned 
author wholly misses the problem where A mortgages to B and then makes a 
second mortgage to C with full covenants of warranty but subject to the first 
mortgage, and upon foreclosure of the first mortgage A purchases the property. 
Is A or the second mortgagee entitled? He does indeed state the bare holding 
of Rooney v. oe (80 Minn. 483), but he fails entirely to note in this con- 
nection Ayers v. Philadelphia Brick Co. (159 Mass. 84, 3 Gray, Cas. on Prop- 
erty, 2 ed., 548) and the very interesting argument on principle that may be 
made the other way. 

Another difficulty with the present work — a difficulty too which is met with 
in almost all the text-books of today — is this: the author seems to be writing 
upon the assumption that there is a sort of general American law which he is 
expounding. He seems to derive the propositions which he formulates by a 
process of induction in which the sources are a more or less second-hand 

amiliarity with the general subject dealt with. When he comes to the citation 
of cases to illustrate his propositions, he does not seem to care where they come 
from so long as they support what is said. Sometimes there is a “conflict of 
authority.” The learned author’s course would have been all very well thirty 
ears ago, when the law of no jurisdiction:was anywhere near complete in 
itself, and when there were rules of the common law which all alike were likely 
to follow. But today in each of the larger and more important jurisdictions of 
the United States the adjudicated cases have made the law to a large extent 
complete in itself, and the sound and well-equipped lawyer must know the law 
in terms of the decisions of his particular jurisdiction, and know the particular 
oblems which have-developed there. To such practitioners the present work 
sacuriosity. It is not, like Wigmore on Evidence, a study of the comparative 
law of forty-five jurisdictions, pointing out the fundamental problems of the sub- 
ject and indicating by exhaustive citations how far the decisions of each state 
conform to or depart from a usual or standard rule. It is, on the contrary, a 
composite as a Se and curious in its outlines as the composite photo- 
graph of the hun beauties of all nations. A. M. K, 
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A DiGEst OF CoRPORATION CASES. By Maurice B. Dean. New York: The 
Banks Law Publishing Company. 1906. pp. xxiv, 1087. 8vo. 

The steady increase in the production of law books is apt to suggest to the 
inquiring mind whether or not publishers are not perhaps more anxious to keep 
their presses busy than to present to the public really valuable legal literature. 
This makes the reviewer sometimes sceptical, especially when an author de- 
parts entirely from the usual paths trodden by legal writers. Dean’s “ Digest 
of Corporation Cases” is a departure. It is based upon a frank repudiation of 
two well recognized methods of teaching legal principles. It is neither a text- 
book, because the author thinks that abstract principles of law are too easily 
forgotten, nor is it a case-book, because the author thinks that by its use the 
student must encounter too much useless material before reaching anything 
which he may acquire and carry away with him. It is acompromise between two 
methods. The author in his own words states the principle decided by a case, 
aud appends in the language of the court what he deems to be its reasoning 
in deciding it. Two inquiries suggest themselves at once: (1) Has the author 
accomplished well the task he set himself to do? (2) Was the task worth 
doing at all? His selection of cases is good, but not large enough. In a 
po, Se of instances where the law is in conflict, the author gives but one view. 
This is always misleading to the student. There should be enough cases to 

ive the student not only what has been decided in a particular jurisdiction, 

ut an opportunity to form a judgment for himself as to which of several views 
is correct. In the second place, the author has fallen into one of the errors 
about which he complains. In his statement of a decision, instead of confining 
himself to that part of the judgment illustrating the particular question of cor- 
poration law which he himself desires to illustrate, he inserts matters entirely 
extraneous. To be consistent he should strip his statement of facts, pleadin 
and judgments of everything not essential to the complete understanding of the 

rinciple to be illustrated. But after all is said the task was not worth the labor 
involved. The author has not combined the best of two systems. He has 
simply created a book which might properly be labelled “ The Study of Corpo- 
ration Law Made Easy.” Without entering into a discussion of the merits of 
the two systems of teaching law, it is quite clear, to one who has used the case- 
book method, that its weakness does not lie in the fact that the student must 
read “a large amount of useless material.” A student properly trained to its 
use a quickly learns to discriminate between the essential and the non- 
essential. Books for students should not be written upon the principle that the 
subject treated must be brought by some mechanical method within the reach 
of the stupid and the slothful. Cc. G. L. 


Law: Its ORIGIN, GROWTH, AND FUNCTION. By James Coolidge Carter. 
New York and London: G. P. Putnam’s Sons. 1907. pp. vii, 355. 8vo. 

A TREATISE ON THE LAW OF NATURALIZATION OF THE UNITED STATES. 
By Frederick Van Dyne. Washington: Frederick Van Dyne. 1907. pp. 
xviii, 528. 8vo. 

HANDBOOK OF THE LAW OF SURETYSHIP AND GUARANTY. By Frank Hall 
Childs. Hornbook Series. St. Paul: West Publishing Company, 1907. 
pp. x, 572. 8vo. 

HANDBOOK OF THE LAw OF EVIDENCE. By John Jay McKelvey. Second 
Edition, Revised. Hornbook Series. St. Paul: West Publishing Company. 
1907. pp. xvii, 540. 8vo. 

LEADING CASES ON THE LAW OF EVIDENCE. With Notes by Ernest Cockle. 
London: Sweet and Maxwell, Ltd. 1907. pp. xiii, 224. 8vo. 
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